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QUESTIONS PRESENTED 


I. Is the sale by a Wisconsin utility of electric energy, 
after the same has been received in Wisconsin from an ad¬ 
joining state, transformed and reduced to distribution volt¬ 
age, to a Wisconsin municipality for resale by the munici¬ 
pality in public service, a matter of local concern or of 
national concern within the meaning of the decisions of 
the Supreme Court dealing with the Commerce Clause? 

II. Where out-of-state energy is received by a Wis¬ 
consin utility at 34,500 volts, transformed and reduced to 
a distribution voltage of 4000 volts, and sold to a Wisconsin 
municipality for distribution by it in public service, are 
the facilities so employed “facilities used in local distribu¬ 
tion” within the meaning of Section 201(b) of the Federal 
Power Act? 

III. Do the findings of the Federal Power Commission 
support the order here under review? 

IV. Is a municipality a person within the meaning of 
Section 201 (d) of the Federal Power Act? 

V. Was Wisconsin Power and Light Company denied 
due process of law by the proceedings leading up to the 
entry of the order here under review? 


1 


INDEX 

PAGE 

Jurisdictional Statement . 1 

Statement of the Case . 2 

1. The parties involved. 2 

2. Statement as to properties involved . 4 

3. Description of the physical plant, including the 

“Platteville Division’’ of Interstate of Wisconsin, 
which was taken over as of midnight on June 30, 
1950, by Wisconsin Power and Light Company .... 5 

Statutes Involved. 6 

Rules Involved . 9 

Statement of Points. 9 

Summary of Argument . 10 

Argument . 18 

1. The furnishing of electric service by Wisconsin 

Power and Light Company to each of the four 
municipalities of Cuba City, Hazel Green, Shulls- 
burg and Benton, is essentially local and not 
national in character . 18 

2. The facilities used for the furnishing of electric 

energy to each of the municipalities of Shulls- 
burg, Hazel Green, Cuba City and Benton are 
facilities used in local distribution . 27 














11 


PAGE 

3. The State of Wisconsin, through its Public Serv¬ 

ice Commission, has for many years regulated 
the sale of electricity to each of the four munici¬ 
palities involved . 31 

4. The findings of the Commission do not support 

the order. 32 

5. The Federal Power Commission has no jurisdic¬ 
tion herein for the reason that a municipality is 
not a person within the meaning of Section 


201 (d) of the Federal Power Act. 36 

6. Cases cited in the opinion of the Commission do 

not support the order . 37 

7. The order is void because it is based on evidence 

not legally before the Commission. 40 


STATUTES AND RULES 

Federal Power Act (Act of August 26, 1935, Ch. 687, 49 
Stat. 838, U. S. C. Title 16, Sec. 824), Sections 201 (b) 


and 205(c) .6, 7, 8, 27, 36 

Federal Power Act (Act of August 26, 1935, Ch. 687, 49 
Stat. 838, U. S. C. Title 16, 796(3) (7), Sections 3(3) 
and 3(7) . 8 

Federal Power Act, Section 201(f) .36, 37 

Federal Power Act, Section 313(b) .32, 41 

Federal Power Commission, Rules and Regulations, 18 
C. F. R., Rule 1.26 .9, 40 













Ill 


PAGE 

Rule 43 of Rules of Civil Procedure for District Courts 
.9, 40 


TABLE OF CASES 

Cities Service Gas Co. v. Peerless Oil & Gas Co., 71 Sup. 


Ct. 215 .13, 25 

Colorado-Wyoming Gas Co. v. Federal Power Comm., 

324 U. S. 626; 65 Sup. Ct. 850 . 33 


Connecticut L. & P. Co. v. Federal Power Comm., 324 
U. S. 515; 65 Sup. Ct. 749 .19, 26, 29, 30, 34, 35, 39 

Erie R. Co. v. United States, 59 Fed. Supp. 748 . 42 

Federal Power Comm. v. East Ohio Gas Co., 338 U. S. 
464; 70 Sup. Ct. 266 .24, 30, 34, 38 

Federal Power Comm. v. Panhandle Eastern Pipe L. 
Co., 337 U. S. 498; 69 Sup. Ct. 1251 . 34 

Funk v. Commissioner of Internal Revenue, 163 Fed. 
(2d) 796 . 45 

Illinois Natural Gas Co. v. Central Illinois Public Serv¬ 
ice Co., 314 U. S. 498; 62 Sup. Ct. 384 .25, 36 

Interstate Commerce Comm. v. Louisville and Nashville 
Ry. Co., 227 U. S. 88 .42, 44 

Jersey City P. & L. Co. v. Federal Power Comm., 319 
U. S. 61; 63 Sup. Ct. 953 . 38 















IV 


PAGE 

Kline v. United States, 41 Fed. Supp. 577 .44, 45 

Market St. Ry. Co. v. Railroad Comm.. 324 U. S. 548; 

65 Sup. Ct. 770 . 47 

Minnesota Rate Cases, 230 U. S. 352 ..11, 21 


Morgan v. United States, 298 U. S. 468; 56 Sup. Ct. 906 
.41, 44 

Ohio Bell Tel. Co. v. Public Utilities Comm., 301 U. S. 

293; 57 Sup. Ct. 724.42. 43, 46 

Panhandle Eastern Pipe Line Co. v. Public Service 
Comm., 332 U. S. 507; 68 Sup. Ct. 190 . 13 

Panhandle Eastern Pipe Line Co. v. Michigan Public 
Service Comm., 71 Sup. Ct. 777 .25, 37 

Pennsvlvania Gas Co. v. Public Service Comm., 252 U. 

V 

S. 23; 40 Sup. Ct. 279 .11, 22 

Public Utilities Comm. v. Attleboro Steam & Elec. Co., 

273 U. S. 83; 47 Sup. Ct. 294 .11, 15, 20, 21. 23, 26 

Simpson v. Shepard, 230 U. S. 352; 33 Sup. Ct. 729 .21, 22 

United States v. Abilene & S. Ry. Co., 265 U. S. 274, 

44 Sup. Ct. 565. 47 

West Ohio Gas Co. v. Public Utilities Comm. No. 1, 2.94 
U. S. 63; 55 Sup. Ct. 316; 79 L. Ed. 761 .41, 42 
















BRIEF OF PETITIONER 


IN THE 

(BntteD States Court of appeals 

for the District of Columbia Circuit 


No. 11225 


WISCONSIN POWER AND LIGHT COMPANY, 


VS. 


Petitioner, 


FEDERAL POWER COMMISSION, 

Respondent. 


REVIEW OF AN ORDER OF THE 
FEDERAL POWER COMMISSION 


I. 

JURISDICTIONAL STATEMENT 

This petition for review is made by petitioner, Wiscon¬ 
sin Power and Light Company, pursuant to Section 313(b) 
of the Federal Power Act (Act of August 26, 1935, Ch. 687, 
49 Stat. 860, U. S. C. Title 16, sec. 825(1) (b)), to review an 
order of the Federal Power Commission issued on July 12, 
1951, in a proceeding ultimately entitled “In the Matter 
of Interstate Light and Power Company (Wisconsin) and 
Wisconsin Power and Light Company”, Docket No. E-6252 
(R. 1206); said order reads as follows: 
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‘‘The Commission orders: 

"Wisconsin Power shall, within 30 days from the 
issuance of this order, file with the Commission rate 
schedules for its electric service to the Village of 
Benton, the City of Cuba City, the Village of Hazel 
Green, and the City of Shullsburg in accordance with 
the provisions and requirements of Section 205 of the 
Federal Power Act and Part 35 of the Commission's 
Rules and Regulations.” 

Applications for rehearing were filed by State of Wis¬ 
consin and Public Service Commission of Wisconsin on 
August 6. 1951 (R. 1208, 1261). On August 27, 1951, an 
order was issued denying the rehearing. Commissioner 
Smith dissenting (R. 1268). On October 15. 1951, the pe¬ 
tition of Wisconsin Power and Light Company for review 
was filed. 


II. 

STATEMENT OF THE CASE 
1. The parties involved. 

The proceeding against the Wisconsin Power and Light 
Company was instituted by an order issued by the Federal 
Power Commission, Docket No. C-6252, under date of May 
22, 1950, in a proceeding then pending before the Federal 
Power Commission, said order being entitled “Order Desig¬ 
nating Additional Respondent to Show Cause"’, which or¬ 
der reads as follows: 

“The order of December 6, 1949 is hereby amended 
to require Wisconsin Power and Light Company to 
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show cause whv it should not file rate schedules for the 
service furnished to the Village of Benton, the City 
of Cuba City, the Village of Hazel Green and the City 
of Shullsburg in acordance with the provisions and 
requirements of Section 205(c) of the Federal Power 
Act, and Section 35.3 of the Commission's general Rules 
and Regulations, if, when and as the acquisition of 
the ‘‘Platteville Division” property and facilities of 
Interstate Light and Power Company (Wisconsin) is 
approved and authorized" (R. 1047-1048). 

The proceedings then pending before the Federal Power 
Commission, Docket No. E-6252, were instituted under date 
of December 6, 1949, by an order to show’ cause in said 
hearing, in w r hich the Interstate Light and Power Company 
(Wisconsin) w’as named respondent (R. 1023). 

Wisconsin Power and Light Company made return 
under date of June 2, 1950, alleging that the Federal Pow’er 
Commission does not have jurisdiction to require Wisconsin 
Pow’er and Light Company to file rate schedules for service 
furnished to the municipalities mentioned in the Commis¬ 
sion's order to show’ cause dated May 22, 1950 (R. 1052- 
1055). 

Wisconsin Pow r er and Light Company did not partici¬ 
pate in the hearing before the Federal Power Commission 
in said Docket No. E-6252, which hearing was held on June 
8 and 9, 1950, the hearing being closed on June 9, 1950 
(R. 232). The Commission was advised that Wisconsin 
Power and Light Company had no evidence to present 
(R. 1192). 

On June 9, 1950, negotiations w^ere in progress for the 
sale to Wisconsin Pow’er and Light Company of certain 
electric properties owned by Interstate Light and Power 
Company (Wisconsin) known as the “Platteville Division”, 




4 


but no transfer had been consummated prior to the closing 
of the hearing on June 9, 1950 (R. 115). 

On June 21, 1950, in Dockets E-6282 and E-6283 the 
Federal Power Commission gave its approval to the transfer 
of said properties as of midnight June 30, 1950, and Wis¬ 
consin Power and Light Company at said time took over 
ownership and operation of said property. 


2. Statement as to properties involved. 

The Platteville Division consists of electric distribu¬ 
tion property formerly owned by Interstate Light and 
Power Company (Wisconsin) and acquired as of June 30, 
1950, by Wisconsin Power and Light Company. It serves 

(a) City of Platteville (population 5751) at retail (R. 222); 

(b) 376 rural customers at retail (R. 50); (c) 6 mines and 
1 milling customer at retail (R. 50); (d) small communities 
of Benton (population 842), Cuba City (population 1333), 
Hazel Green (population 635), and Shullsburg (population 
1306) at wholesale (R. 216). 

Substantially all of the energy necessary to serve the 
customers of the “Platteville Division” prior to the close 
of the hearing before the Federal Power Commission, Dock¬ 
et No. E-6252, on June 9, 1950, was purchased by Interstate 
of Wisconsin from Interstate of Illinois (R. 214-217). This 
sale was made pursuant to contracts which were filed with 
the Federal Power Commission (R. 84-86); the energy so 
purchased is extra-state in origin and rates for such sale 
of said energy by Interstate of Illinois to Interstate of 
Wisconsin, are subject to Federal Power Commission juris¬ 
diction; title passes at the Wisconsin-Illinois state line 
(R. 33, 58). 
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On June 12, 1950, Wisconsin Power and Light Com¬ 
pany, pursuant to a predetermined plan to supply the four 
municipalities above mentioned with energy generated 
at its own plants in Wisconsin, disconnected the electric 
lines carrying electricity received from Illinois to each of 
Cuba City, Hazel Green and Benton, and connected the 
said lines leading to each of said communities to the lines 
of Wisconsin Power and Light Company that were ener¬ 
gized from sources within Wisconsin, and since July 12, 
1950, service to each of the municipalities of Cuba City, 
Hazel Green and Benton has been and is being supplied 
by electric energy in Wisconsin, and for these municipalities 
electric energy from the Galena plant has been used only 
in emergency. 


3. Description of the physical plant, including the 
“Platteville Division” of Interstate of Wisconsin 
was taken over as of midnight on June 30, 1950, 
by Wisconsin Power and Light Company. 

A detailed description of these lines designated as Line 
No. 1, Line No. 2, Line No. 3, and Line No. 4(a) and Line No. 
4(b) are set out in the brief of the Public Service Com¬ 
mission of Wisconsin at pages 2-6 of said brief, and it would 
be repetition merely to repeat here what is there said. 

It is sufficient for the purpose here to state that energy 
from the Galena plant which has been used for service 
to customers of the “Platteville Division” property is trans¬ 
mitted across the state line into Wisconsin from Illinois, 
and before the energy is furnished to customers it is trans¬ 
formed and reduced in voltage to a voltage desired by the 
customer, which in the case of each of the four municipal- 
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ities, is 4000 volts, which is the primary distribution volt¬ 
age at which Interstate of Wisconsin served its rural cus¬ 
tomers and mine customers (R. 213). The energy furnished 
to Cuba City is, before it is delivered to Cuba City, trans¬ 
formed and stepped down to 4000 volts (R. 211); the same 
is true of energy delivered to the Village of Hazel Green 
(R. 212); the same is true of energy delivered to the City 
of Shullsburg (R. 210), and the same is true of energy de¬ 
livered to the Village of Benton (R. 220). 

m. 

STATUTES INVOLVED 

“(a) It is hereby declared that the business of 
transmitting and selling electric energy for ultimate 
distribution to the public is affected with a public 
interest, and that Federal regulation of matters relat¬ 
ing to generation to the extent provided in sections 
824-825r of this title and of that part of such business 
which consists of the transmission of electric energy 
in interstate commerce and the sale of such energy at 
wholesale in interstate commerce is necesary in the 
public interest, such Federal regulation, however, to 
extend only to those matters which are not subject to 
regulation by the States. 

“(b) The provisions of sections 824-824h of this 
title shall apply to the transmission of electric energy 
in interstate commerce and to the sale of electric en¬ 
ergy at wholesale in interstate commerce, but shall 
not apply to any other sale of electric energy or deprive 
a State or State commission of its lawful authority now 
exercised over the exportation of hydro-electric en¬ 
ergy which is transmitted across a State line. The 




H MMMHM 


Commission shall have jurisdiction over all facilities 
for such transmission or sale of electric energy, but 
shall not have jurisdiction, except as specifically pro¬ 
vided in sections 824-825r of this title, over facilities 
used for the generation of electric energy or over fa¬ 
cilities used in local distribution or only for the trans¬ 
mission of electric energy in intrastate commerce, or 
over facilities for the transmission of electric energy 
consumed wholly by the transmitter. 

“(c) For the purpose of sections 824-824h of this 
title, electric energy shall be held to be transmitted in 
interstate commerce if transmitted from a State and 
consumed at any point outside thereof; biit only inso¬ 
far as such transmission takes place within the United 
States. 

“ (d) The term ‘sale of electric energy at wholesale’ 
when used in sections 824-824h of this title, means a 
sale of electric energy to any person for resale. 

“(e) The term ‘public utility’ when used in sec¬ 
tions 824-825r of this title means any person who owns 
or operates facilities subject to the jurisdiction of the 
Commission under sections 824-824h of this title. 

“(f) No provision in sections 824-824h of this title 
shall apply to, or be deemed to include, the United 
States, a State or any political subdivision of a State, 
or any agency, authority, or instrumentality of any one 
or more of the foregoing, or any corporation which is 
wholly owned, directly or indirectly, by any one or 
more of the foregoing, or any officer, agent, or employee 
of any of the foregoing acting as such in the course of 
his official duty, unless such provision makes specific 
reference thereto.” 

Federal Power Act (Act of August 26, 1935, Ch. 

687, 49 Stat. 838, U. S. C. Title 16, Section 
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824), Sections 201(b) and 205(c) of the Fed¬ 
eral Power Act. 

“The words defined in this section shall have the 
following meaning for purposes of this chapter, to wit: 

“(3) ‘corporation' means any corporation, joint- 
stock company, partnership, association, business trust, 
organized group of persons, whether incorporated or 
not, or a receiver or receivers, trustee or trustees of any 
of the foregoing. It shall not include ‘municipalities' 
as hereinafter defined; 

“(7) ‘municipality’ means a city, county, irrigation 
district, or other political subdivision or agency of a 
State competent under the laws thereof to carry on the 
business of developing, transmitting, utilizing, or dis¬ 
tributing power;” 

Federal Power Act Sections 3(3), 3(7), (Act of 
August 26, 1935. Ch. 687, 49 Stat. 838, U. S. C. 
Title 16, Section 796(3) (7)) 

Section 205 of the Federal Power Act (Act of August 
26, 1935) Ch. 687, Title II, Sec. 213, 49 Stat. 851, grants 
authority to the Federal Power Commission over rates and 
charges of public utilities. The construction of the gist of 
this section is not involved and the section is set out in the 
joint appendix to this brief. 
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RULES INVOLVED 

Rule 43 of Rules of Civil Procedure for District Courts: 
“* * * All evidence shall be admitted which is ad¬ 
missible under the statutes of the United States, or 
under the rules of evidence heretofore applied in the 
courts of the United States on the hearing of suits in 
equity, or under the rules of evidence applied in the 
courts of general jurisdiction of the state in which the 
United States court is held. * * *” 

Rule 1.26 of the General Rules of Practice and Pro¬ 
cedure of the Federal Powder Commission: 

“(d) Official Notice of Facts. Official notice may be 
taken of such matters as might be judicially noticed 
by the courts of the United States or of any other mat¬ 
ter of technical or scientific fact of established char¬ 
acter peculiarly within the general knowledge of the 
Commission as an expert body; Provided, That any 
party shall, on timely request, be afforded an oppor¬ 
tunity to show the contrary.” 

18 C. F. R. 1.26. 

V. 

STATEMENT OF POINTS 

1 . 

The business regulated by the order of the Commission 
herein is essentially local and not national in character, and 
regulation thereof by the state does not place a direct bur¬ 
den upon interstate business. 
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2 . 

The matters here regulated by the order of the Com¬ 
mission are subject to regulation by the State of Wisconsin, 
and have been the subject of regulation by the State of 
Wisconsin through its Public Service Commission for many 
years prior to the enactment of part 2 of the Federal Power 
Act. 


3. 

The facilities used for the furnishing of electric energy 
to each of the four municipalities are facilities used in local 
distribution of electric service. 

4. 

The fundings do not support the order. 

5. 

A municipality is not a person within the meaning of 
section 201(d) of the Federal Power Act which states that 
the term “sale of electric energy at wholesale means the 
sale of electric energy to any person for resale”, since “per¬ 
son” is defined to mean an individual or corporation, and 
the definition of “corporation” specifically excludes muni¬ 
cipalities. 


6 . 

Wisconsin Power and Light Company was not accorded 
due process of law with reference to the issuance by the 
Commission of the said order of July 12, 1951. 
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VI. 

SUMMARY OF ARGUMENT 

Prior to the enactment of Title II of the Federal Power 
Act decisions of the Federal Supreme Court invariably 
recognized the power of the state to establish intrastate 
rates throughout its territory, and also recognized state 
power of regulation where the subject is peculiarly one of 
local concern and, from its nature, belongs to the class 
with which the state appropriately deals in making reason¬ 
able provision for local needs. The business cannot be 
regarded as left with the unrestrained will of individuals 
because Congress has not acted, although it may have such 
relation to interstate commerce as to be within the reach 
of the Federal power. 

The mere fact that electricity crosses a state line does 
not prohibit the state into which it is transported from 
regulating the sale of electricity after it reaches the state, 
provided the business is local in character. 

The cases in the Supreme Court which laid down the 
foregoing rule include Minnesota Rate Cases, 230 U. S. 
352, and Pennsylvania Gas Co. v. Public Service Comm., 
252 U. S. 23. and these cases were decided prior to the 
enactment of the Federal Power Act. 

In the Attleboro case (Public Utilities Comm. v. Attle¬ 
boro Steam & Elec. Co., 273 U. S. 83) decided in 1927, the 
court held that a state could not regulate the sale of electric 
current generated in one state and transported to a pur¬ 
chaser in another state for the reason that the transaction 
was a matter of national concern and imposed a burden 
on interstate commerce. 
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Since at that time there was no federal regulation of 
electric sales, and the state was without power under the 
Attleboro case decision to regulate sales across state lines, 
a gap was created which was filled by the enactment of the 
Federal Power Act. 

Title II of the Federal Power Act enacted in 1935 was 
intended to be complementary to, and not a substitution 
for, state regulation which was lawful under the previous 
decisions of the Supreme Court, and the Federal Power 
Act was drawn with special regard for the protection of the 
power of the states to regulate matters of local concern. 
To make plain that the purpose of the Federal Power Act 
was to complement and not in any sense to usurp state 
regulatory authority, Congress put into the Federal Power 
Act the provision that the power of regulation therein 
granted extended only to those matters which are not 
subject to regulation by the states, and also stated that the 
Federal Power Commission, while having jurisdiction over 
all facilities for the transmission or sale of electric energy 
in interstate commerce, specifically stated that the Com¬ 
mission shall not have jurisdiction over facilities used in 
local distribution. 

The construction placed upon the Act by the Federal 
Power Commission in its order and opinion here under 
review, proceeds upon the erroneous theory that notwith¬ 
standing the provisions in the Act intended to retain the 
regulatory power of the states, the Federal Power Com¬ 
mission has authority to regulate not only the sale across 
the state line, but also all subsequent sales made thereafter 
by the local purchasing company at wholesale for resale. 
Under the construction of the Federal Power Act made by 
the Federal Power Commission in this proceeding, the 
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Federal Power Commission would have jurisdiction over 
sales of extra-state electrical energy by a local public utility 
to apartment house owners who resell to their tenants, and 
to trailer camp owners, who purchase at wholesale for 
sale to occupants of the trailer camps. The sale of electric 
energy at wholesale to apartment house owners for resale, 
and to trailer camp owners, constitute an important and 
growing use of electricity. 

The Federal Power Commission is in error in con¬ 
cluding that it has the right to regulate intrastate sales 
at wholesale for resale of extra-state energy by a local 
public utility, since such position ignores the decisions 
of the Supreme Court that matters of local concern, al¬ 
though in interstate commerce, were subject to regulation 
by the states prior to the enactment of Title II of the Federal 
Power Act, and remained, by the express provisions of 
the Act, subject to regulation by the states. 

Decisions of the Supreme Court since the enactment 
of the Federal Power Act, and especially decisions recently 
announced, to-wit: Panhandle Eastern Pipe L. Co. v. Mich¬ 
igan Public Service Comm., decided May 14, 1951, 71 Sup. 
Ct. 777, and Cities Service Gas Co. v. Peerless Oil & Gas 
Co., decided December 11, 1950, 71 Sup. Ct. 215, reaffirm 
earlier decisions on the subject that since the enactment of 
the Federal Power Act the states can regulate transactions 
in interstate commerce which are essentially local in char¬ 
acter, even though the regulation has some impact on inter¬ 
state commerce. 

In other words, the states are as free at the present 
time to regulate transactions in interstate commerce which 
are matters of local concern, as they were prior to the en¬ 
actment of Title II of the Federal Power Act. 
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The facilities used for the furnishing of electrical 
energy to each of the municipalities, Shullsburg, Hazel 
Green, Cuba City and Benton, are facilities used in local 
distribution. The Federal Power Act expressly provides 
that the Federal Power Commission shall not have jurisdic¬ 
tion over facilities used in local distribution. 

It cannot be seriously asserted that these facilities are 
not used in local distribution. The purpose of obtaining 
electrical energy from the plant at Galena, Illinois, by 
Wisconsin Power and Light Company and its predecessor, 
Interstate Light and Power Company (Wisconsin) was and 
is to distribute the energy locally to miners, farmers, house¬ 
holders and other customers direct, and to the four muni¬ 
cipalities at wholesale for resale to their customers. Before 
the energy is delivered to the municipalities as well as to 
other customers, it is transformed and reduced in voltage 
from 34,500 volts to 4000 volts. The lines carrying the 
4000 volt energy are owned by Wisconsin Power and Light 
Company, and were formerly owned by its predecessor 
Interstate Light and Power Company (Wisconsin). The 
municipalities received the energy at the reduced voltage. 
Under the decisions of the Supreme Court the electrical 
energy has, at that stage, lost its interstate character, and 
is intrastate in character. 

The Commission in its opinion asserts that it makes no 
difference whether the business attempted to be regulated 
is of local concern, and that the Federal Power Act applies 
to all wholesale sales in interstate commerce, and it is im¬ 
material whether the business is either local in character 
or national in character (R. 1199). 
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The Commission stated (page 8): 

“* * * Nothing in the Act makes our jurisdiction under 
Part 2 over sales of electric energy dependent upon 
the nature of the facilities involved in effecting the 
sale” (R. 1198). 

and that the Federal Power Act (page 9) 

“* * * does not have reference only to sales at state 
lines, but has reference to all wholesale sales and inter¬ 
state commerce whether the sale takes place at a state 
line or within a state and without regard for the kind 
of facilities used” (R. 1199). 

This position thus taken by the Commission disregards 
entirely the principle of law that states may regulate inter¬ 
state matters of local concern, and that it was not the 
intention of the Federal Power Act to deprive the state of 
the power to regulate any interstate comerce matters which 
are of local concern and not essentially national in character. 

It is a fact, admitted by all parties hereto, that the State 
of Wisconsin, through its Public Service Commission, has 
for many years regulated the sale of electricity to each of 
the four municipalities involved. The Federal Power Com¬ 
mission, in its opinion, however, makes no reference to 
the regulation by the State of Wisconsin and treats the 
case as though the sales by the utility to each of the four 
municipalities are unregulated. 

There is a statement in the opinion (page 9) that the 
states have no such powers with respect to wholesale sales 
in interstate commerce which Congress intended to, or 
could have preserved (R. 1199). The Commission then 
proceeds to support this statement by reference to the 
Attleboro case. The Attleboro case did not decide that all 


16 


sales of extra-state energy at wholesale are subject to regu¬ 
lation by the Federal Government; it decided only that such 
sales at wholesale are subject to state regulation when the 
business to be regulated is national in character. The de¬ 
cision is grounded upon the fact that the court stated that 
the business to be regulated in that case was of national 
concern, and the court specifically said that the test of the 
validity of state regulation is whether the particular busi¬ 
ness which was regulated is essentially local or national 
in character. Consequently, whether the sale is wholesale 
or at retail is of no consequence. 

The findings of the Commission do not support the 

order. 

The Commission has made no finding that the business 
to be regulated by the order here under review is national 
in character. Such a finding is absolutely essential to sup¬ 
port the order. Here we have a situation where a state 
commission has been regulating the matter involved for a 
period beginning more than forty years ago. Now a federal 
commission steps in and attempts to regulate this same 
business. In such a situation it is necessary that the Com¬ 
mission make explicit findings which would exclude state 
control and justify national control. This the Commission 
has not done and cannot do under the facts in this case. 

The Federal Power Act does not give any power to the 
Federal Power Commission to regulate sales to a munici¬ 
pality; that the Commission has such power, is negatived 
by the express language of the Act, including the definition 
of “municipality” contained in the Act. 

Jurisdiction over petitioner under the Federal Power 
Act depends upon a finding by the Commission that the 
petitioner owned or operated facilities for the transmission 
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of electrical energy for interstate commerce. At the close of 
the hearing on June 9, 1950, no evidence to support such 
finding was in existence and none had been introduced. 
The Commission, in attempting to rely upon a report which 
was not filed until July 31, 1950, went outside of the record. 
Petitioner had a right to have the issues determined upon 
the evidence in the record. In denying petitioner’s motion 
for oral argument and for re-hearing, which motions were 
made because petitioner had not had an opportunity to 
give the facts as to how it was operating the property on 
June 30, 1950, the Commission refused petitioner the right 
of a full and fair hearing. This right is guaranteed it by 
the due process clause of the constitution and by the pro¬ 
cedural rules governing the Federal Power Commission. 
The fact that petitioner did not appear at the hearing did 
not amount to a waiver of its right to have the matters 
before the Commission determined upon the evidence legal¬ 
ly in the record. The understanding at the hearing that 
the record would be based upon the situation as it then ex¬ 
isted was violated by the procedure adopted by the Com¬ 
mission. The facts alleged in its application for re-hearing 
rebutting the construction placed upon the report by the 
Commission have received no consideration by the Commis¬ 
sion. The rule that an opponent must be notified of the 
facts which are being judicially noticed is one of fairness, 
because otherwise he has no opportunity of supplementing 
and explaining those matters. 
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ARGUMENT 


VII. 

II. THE FURNISHING OF ELECTRIC SERVICE BY 
WISCONSIN POWER AND LIGHT COMPANY TO 
EACH OF THE FOUR MUNICIPALITIES OF CUBA 
CITY, HAZEL GREEN, SHULLSBURG AND BEN¬ 
TON IS ESSENTIALLY LOCAL AND NOT NATION¬ 
AL IN CHARACTER. 

The contracts which the Wisconsin Power and Light 
Company is required by the order of the Federal Power 
Commission under review to file with that Commission 
cover in each case a purely intrastate transaction between 
two points wholly within the State of Wisconsin. Wiscon¬ 
sin Power and Light Company is a Wisconsin corporation, 
and the municipalities concerned are located within the 
State of Wisconsin. 

The whole area here involved is limited to two counties 
within the State of Wisconsin, namely Lafayette and Grant. 
The municipalities here involved are small communities 
with a population, according to the 1950 census, as follows: 
Shullsburg 1306: Benton 842; Hazel Green 635: and Cuba 
City 1333. There is no substance in a contention that sales 
by Wisconsin Power and Light Company to these four small 
municipalities is national in character and not essentially 
local. 

Nowhere in the opinion of the Federal Power Com¬ 
mission is there any finding of fact which would negative 
the assertion that service here involved is essentially local 
in character. Indeed, the Commission does not contend that 
the sales are not local in character, but bases its authority 
upon the mere statement that energy came from outside 
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the state and is being sold at wholesale to each of the four 
municipalities. This is evident when we consider that the 
Commission makes no claim of jurisdiction over sales by 
Wisconsin Power and Light Company to the City of Platte- 
ville, where the Wisconsin Power and Light Company owns 
the distribution system and sells at retail. 

The City of Platteville has a population of 5751, greater 
than the combined population of Benton, Cuba City, Hazel 
Green and Shullsburg. The furnishing of electric energy 
to the people at Shullsburg is considered by the Federal 
Power Commission to come under its jurisdiction for the 
reason that there are two steps in that process,—first a sale 
by Wisconsin Power and Light Company to the City of 
Shullsburg and a resale by the City of Shullsburg to its 
customers. Under this construction of the statute sales 
by public utilities in Wisconsin of extra-state energy to 
apartment house owners, who in turn sell it to their various 
tenants, would come under the jurisdiction of the Federal 
Power Commission. Likewise, sales of extra-state energy 
by Wisconsin Power and Light Company to trailer camp 
owners, who in turn sell the energy to occupants of the 
trailer camp, would subject such sales to the jurisdiction 
of the Federal Power Commission. If the facilities constitute 
local distribution facilities, it is immaterial that thev carrv 

V %/ 

extra-state energy. As said by the Supreme Court in con¬ 
sidering “facilities used in local distribution”: 

“It does not seem important whether out-of-state en¬ 
ergy gets into local distribution facilities. They may 
carry no energy except extra-state energy and still be 
exempt under the Act. The test is whether they are 
local distribution facilities.” 

Connecticut L. & P. Co. v. Federal Power Commis¬ 
sion, 324 U. S. 515, 531; 65 Sup. Ct. 749, 756. 
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It is stated in the opinion dated July 12, 1951, here 
under review (R. 1199), that the respondents failed to 
appreciate the constitutional “gap" referred to in Public 
Utilities Comm. v. Attleboro Steam & Electric Co ., 273 U. S. 
83, 47 Sup. Ct. 294, and that the Act was intended to fill a 
gap not merely of sales at state lines, but with reference 
to all wholesale sales in interstate commerce whether the 
sale takes place at a state line, or within a state, and with¬ 
out regard to the kind of facilities used. The Commission 
further states that: 

“* * * while it is correctly urged upon us that Congress 
intended to preserve the constitutional power of the 
state, this argument loses sight of the fact that the 
states have no such powers in respect to wholesale 
sales in interstate commerce which Congress intended 
to or could have preserved.” (R. 1189, Opinion of July 
12, 1951, p. 9). 


This position, of course, is out of harmony with the 
decisions of the Federal Supreme Court and places the 
jurisdiction of the Federal Power Commission on a very 
narrow basis indeed, namely, whether the furnishing of 
local service within the state is performed by a single sale 
by local utilities direct to the customers, or by two sales, 
one to the municipality which in turn sells it to its cus¬ 
tomers. 

The opinion of the Supreme Court in the Attleboro 
case above referred to clearly recognizes the right of the 
state to regulate a particular business which is essentially 
local in character. The court there said: 

“ * * * The test of the validity of a state regulation is 
not the character of the general business of the com- 
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pany, but whether the particular business which is 
regulated is essentially local or national in character.” 

Public Utilities Comm. v. Attleboro Steam & 
Elec. Co., 273 U. S. 83, 90; 47 Sup. Ct. 294, 296. 

In making the quotation above made, the Supreme 
Court was following the doctrine of the Minnesota Rate 
Cases, 230 U. S. 352, 33 Sup. Ct. 729 (1913). In that case a 
very thorough review of the previous decisions of the court 
with reference to the right of the states to regulate com¬ 
merce, and the dividing lines between the functions of the 
state and the Federal government, was carefully consid¬ 
ered in the opinion of the court by Mr. Justice Hughes. 
The court there said: 

“* * * Where the subject is peculiarly one of local con¬ 
cern, and from its nature belongs to the class with 
which the state appropriately deals in making reason¬ 
able provision for local needs, it cannot be regarded 
as left to the unrestrained will of individuals because 
Congress has not acted, although it may have such a 
relation to interstate commerce as to be within the 
reach of the Federal power.” 

Simpson v. Shepard, 230 U. S. 352; 33 Sup. Ct. 729, 
741. 

Referring to the regulation of railroads which, like the 
regulation of public utilities, began with the states and not 
with the national government, the court said: 

“The doctrine was thus fully established that the state 
could not prescribe interstate rates, but could fix rea¬ 
sonable intrastate rates throughout its territory. The 
extension of railroad facilities has been accompanied 
at every step by the assertion of this authority on the 
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part of the states and its invariable recognition by this 
court. It has never been doubted that the state could, 
if it saw fit, build its own highways, canals and rail¬ 
roads.” 

Simpson v. Shepard , 230 U. S. 352; 33 Sup. Ct. 729, 
747. 

There is nothing in the Federal Power Act which when 
rationally construed, w^ould give the power of regulation 
to the Federal Power Commission of every sale that might 
be made of electricity entering the state from another state. 
The mere fact that electricity crosses a state line does not 
prohibit the state into which it is transported, from regulat¬ 
ing the sale of electricity, providing the business is local 
in character. Thus prior to any regulation by the Federal 
government it was held that the State of New York, through 
its Public Service Commission, could regulate the sale of 
gas transported from Pennsylvania and sold directly to con¬ 
sumers in the City of Jamestown, New York. See Pennsyl¬ 
vania Gas Co. v. Public Service Comm., 252 U. S. 23; 40 
Sup. Ct. 279. 

The right of the New York Public Service Commission 
to regulate the price of gas so transported and sold directly 
to consumers in New York was sustained for the reason 
that the service rendered was essentially local and was not 
of a character which requires general and uniform regula¬ 
tion of rates by congressional action. Clearly, a sale by Wis¬ 
consin Power and Light Company to a village in Wisconsin 
for resale to the customers of the village owned plant, is not 
of the character which require general and uniform regula¬ 
tion of rates. The furnishing of electricity by Wisconsin 
Power and Light Company to each of the four municipali¬ 
ties, although there is an intermediate sale before the elec- 
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tricity reaches the customers, is as essentially local as is the 
furnishing of electricity by Wisconsin Power and Light 
Company direct to customers in the City of Platteville. The 
mere fact that in the case of these municipalities there is 
an intermediate sale, does not change the character of the 
business from local to national. It is practically impossible 
to conceive of any federal rights or interests being involved 
in the sale of electricity to any of these small municipalities 
for resale to customers of its village owned plant. 

The foregoing Supreme Court decisions were made 
prior to the enactment of Title II of the Federal Power Act 
of 1935. 

The only “gap" which existed under these decisions 
was the gap resulting from the inability of the states to 
regulate rates of electricity transported across state lines 
for sales to distributors, which business is of national 
concern. 

The reason assigned by the Supreme Court in the Attle¬ 
boro case in holding that such a transportation of sale of 
electricity could not be regulated by the states, was that 
the business was not local but essentially national in char¬ 
acter. The court said: 

“* * * Plainly, however, the paramount interest in the 
interstate business carried on between the two com¬ 
panies is not local to either state, but is essentially 
national in character.” 

Public Utilities Comm. v. Attleboro Steam & Elec. 

Co., 273 U. S. 83, 90; 47 Sup. Ct. 294, 296. 

The “gap” which Congress intended to fill was this 
sale of electric energy generated in one state and trans¬ 
ported across state lines for sale to a distributor in another 
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state which the court said is essentially national in char¬ 
acter. Once that gap was filled, further sales of electricity 
were matters of local concern. 

Congress in enacting the Federal Power Act of 1935 
did not intend to take away the power of the states to regu¬ 
late the sales of electricity, such as those here in question, 
which had been exercised for many years. Congress put 
into the Act an express provision limiting the power of the 
Federal Power Commission to regulate sales, such provision 
being that 

“* * * such Federal regulation, however, to extend only 
to those matters which are not subject to regulation 
by the states.” 

Footnote numbered 11 to Federal Power Commission 
v. East Ohio Gas Co ., 338 U. S. 464: 70 Sup. Ct. 266, puts the 
matter this way. referring to similar language in the Nat¬ 
ural Gas Act: 

"The Report stated that the proviso was ‘not actually 
necessary, as the matters specified therein could not 
be said fairly to be covered by the language affirma¬ 
tively stating the jurisdiction of the Commission.’ H. 
R. Rep. No. 709, 75th Cong., 1st Sess., pp. 3-4. This 
could only mean that the phrase ‘interstate commerce’ 
was construed by the Committee, as it had been by 
this Court, to exclude ‘local distribution.’ ” 

And the Supreme Court has also said that it is the 
first sale to which the Act applies. This was said in a case 
involving gas brought into a state, but the principle is the 
same where electricity is brought into the state. The court 
said: 
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“* * * After the gas is brought into the state appellant 
makes the first sale to distributors for resale, to which 
the Act in terms applies.” 

Illinois Natural Gas Co. v. Central Illinois Public 
Service Co., 314 U. S. 498, 508; 62 Sup. Ct. 384, 
388. 

The power of the states to regulate interstate transac¬ 
tions which are essentially of a local nature, was firmly 
established before the enactment of Title II of the Federal 
Power Act. In the recent case of Panhandle Eastern Pipe 
L. Co. v. Michigan Pub. S. Comm., decided May 14, 1951, 
71 Sup. Ct. 777, the court re-affirmed its position with re¬ 
spect to the rights of the state to regulate matters of inter¬ 
state commerce which are essentially local, saying: 

“It does not follow that because appellant is engaged 
in interstate commerce it is free from state regulation 
or to manage essentially local aspects of its business 
as it pleases. The course of this Court’s decisions recog¬ 
nizes no such license.” 

Panhandle Eastern Pipe Line Co. v. Michigan Pub¬ 
lic Service Comm., 71 Sup. Ct. 777, 781. (Ad¬ 
vance Sheets). 

“* * * It is now well settled that a state may regulate 
matters of local concern over which federal authority 
has not been exercised, even though the regulation 
has some impact on interstate commerce. Parker v. 
Brown, 1943, 317 U. S. 341, 63 S. Ct. 307, 87 L. Ed. 315; 
Milk Control Board of Pennsylvania v. Eisenberg Farm 
Products, 1939, 306 U. S. 346, 59 S. Ct. 528, 83 L. Ed. 
752; South Carolina State Highway Dept. v. Barnwell 
Bros, 1938, 303 U. S. 177, 58 S. Ct. 510, 82 L. Ed. 734.” 

Cities Service Gas Co. v. Peerless Oil & Gas Co., 
(1950), 71 Sup. Ct. 215, 219, 220 (Advance 
Sheets). 
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In passing the amendment to the Federal Power Act, 
Congress did not propose to deprive the states of any power 
they had theretofore exercised in interstate commerce mat¬ 
ters which were of local concern. On the contrary, the 
Act was conceived entirely as a complement to, and not as 
a substitute for, state regulation. The Report of the House 
Committee on Interstate and Foreign Commerce shows 
that the Bill was enacted to give federal jurisdiction to reg¬ 
ulate rates over wholesale transactions that could not be 
regulated by the states under the decision of the Supreme 
Court in Public Utilities Comm. v. Attleboro Steam & Elec. 
Co., 273 U. S. 83, 47 Sup. Ct. 294. Then the Committee went 
on to say: 

“ 'The bill takes no authority from State Commission 
and contains provisions authorizing the Federal Com¬ 
mission to aid the State Commissions in their efforts 
to ascertain and fix reasonable charges. * * * The new 
parts are so drawn as to be a complement to and in no 
sense a usurpation of State regulatory authority and 
contain throughout directions to the Federal Power 
Commission to receive and consider the views of State 
commissions. Probably, no bill in recent years has so 
recognized the responsibilities of State regulatory com¬ 
missions as does title II of this bill.’ ” 

Connecticut L. & P. Co. v. Federal Power Comm., 
324 U. S. 515, 526; 65 Sup. Ct. 749, 754. 
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II. THE FACILITIES USED FOR THE FURNISHING OF 
ELECTRIC ENERGY TO EACH OF THE MUNICI¬ 
PALITIES OF SHULLSBURG, HAZEL GREEN, 
CUBA CITY AND BENTON ARE FACILITIES USED 
IN LOCAL DISTRIBUTION. 

The statute, Section 201 (b) of the Federal Power Act, 
(Act of Aug. 26, 1935. ch. 687, 49 Stat. 847, U. S. C. Title 16, 
Sec. 824 (b)) provides that the Commission shall not have 
jurisdiction “over facilities used in local distribution.” 

All of the facilities of what is known in this proceed¬ 
ing as the “Platteville Division” located in Grant and La¬ 
fayette Counties, are used in local distribution. The energy 
is furnished by means of these facilities to farmers, miners, 
urban and rural residents, and to each of the four small 
municipalities located in those two counties. But if it be 
contended that the so-called transmission lines carrying 
energy at 34,500 volts are not used in local distribution, 
there can be no doubt that the lines of the Company carry¬ 
ing energy at 4000 volts are used in local distribution. That 
is the voltage used to carry energy to the local customers. 

As we have heretofore pointed out, the energy before 
it is delivered to any of the municipalities mentioned is 
transformed and stepped down from 34,500 volts to 4000 
volts (R. 210, 211, 212, 220), which is the distribution volt¬ 
age at which Interstate of Wisconsin and Wisconsin Power 
and Light Company serves its rural customers in that area, 
and referred to herein as primary distribution voltage (R. 
213). The energy is then metered and sold to municipali¬ 
ties at the stepped down voltage of 4000 volts. It is metered 
at 4000 volts within the substation and from that point on 
the municipalities own the distribution system and sells 
current to their customers (R. 38). Title passes at the meter 
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to the municipality after it is stepped down to 4000 volts 
(R. 38). 

Wisconsin Power and Light Company owns the four 
kv lines from which energy is delivered to each of the 
municipalities (R. 40-41). Before the current is used for 
local distribution purposes, particularly for residential pur¬ 
poses, it is further stepped down to 230 or 115 volts (R. 61, 
62). This is customarily accomplished by transformers 
located near the residence or other point of delivery (R. 76). 

The presiding Examiner stated that under the rule 
laid down by the Supreme Court in the Connecticut case, 
supra, these four kv lines are facilities used in local distri¬ 
bution as well as transmission, and are exempt from juris¬ 
diction of this Commission (R. 1076). 

The Commission does not have jurisdiction over facili¬ 
ties used in local distribution. The provisions of the statute 
in this respect are plain and unqualified, and it necessarily 
follows that if the Commission does not have jurisdiction 
over facilities, the Commission does not have jurisdiction 
to fix rates even though these facilities carry extra-state 
energy. Upon this proposition the Supreme Court has said: 

“Nor do we think the exemption of ‘facilities used in 
local distribution’ exempts only those which do not 
carry any trace of out-of-state energy. Congress has 
said without qualification that the Commission shall 
not, unless specifically authorized elsewhere in the Act, 
have jurisdiction ‘over facilities used in local distribu¬ 
tion.’ To construe this as meaning that, even if local, 
facilities come under jurisdiction of the Federal Com¬ 
mission because power from out of state, however 
trifling, comes into the system, would nullify the ex¬ 
emption and as a practical matter would transfer to 
federal jurisdiction the regulation of many local com¬ 
panies that we think Congress intended to leave in state 
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control. It does not seem important whether out-of- 
state energy gets into local distribution facilities. They 
may carry no energy except extra-state energy and 
still be exempt under the Act. The test is whether 
they are local distribution facilities.” 

Connecticut L. & P. Co. v. Federal Power Comm., 
324 U. S. 515, 531; 65 Sup. Ct. 749, 756. 

This language of the Supreme Court is sufficient to 
show the error of the Commission in basing its decision 
on this point upon the ground that it has jurisdiction merely 
because the facilities carry energy coming from outside the 
state into the state, and stating as it does in its decision 
(R. 1198) that there is nothing in the Act which makes 
the jurisdiction of the Commission over sales of electric 
energy dependent upon the nature of the facilities in¬ 
volved in effecting the sale. 

Where the energy is, as in this case, reduced from 
34,500 volts to 4000 volts, which is usable only in local dis¬ 
tribution, the facilities carrying such voltage, and the fa¬ 
cilities reducing the energy from 4000 volts, are facilities 
used in local distribution. The Supreme Court has said in 
Connecticut L. & P. Co. v. Federal Power Comm., supra, 
as follows: 

“* * * But a holding that distributing gas at low pres¬ 
sure to consumers is a local business is not a holding 
that the process of reducing it from high to low pres¬ 
sure is not also part of such local business. In so far as 
the Commission found in these cases a rule of law which 
excluded from the business of local distribution the 
process of reducing energy from high to low voltage 
in subdividing it to serve ultimate consumers, the Com- 
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mission has misread the decisions of this Court. No 
such rule of law has been laid down." 

Connecticut L. & P. Co. v. Federal Power Comm., 
324 U. S. 515, 534; 65 Sup. Ct. 749, 758. 

In speaking of facilities for local distribution as used 
in the Natural Gas Act, the Supreme Court used this lan¬ 
guage: 

“* * * But what Congress must have meant by ‘facili¬ 
ties' for ‘local distribution’ was equipment for distribut¬ 
ing gas among consumers within a particular local 
community, not the high-pressure pipe lines transport¬ 
ing the gas to the local mains. For in decisions prior 
to the enactment of the statute this Court had sharply 
distinguished between the two; it had made it clear 
that the national commerce power alone covered the 
high-pressure trunk lines to the point where pressure 
was reduced and the gas entered local mains, while 
the state alone could regulate the gas after it entered 
those mains.’’ 


Federal Power Commission v. East Ohio Gas Co., 
338 U. S. 464. 469, 470; 70 Sup. Ct. 266, 269. 
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III. THE STATE OF WISCONSIN, THROUGH ITS 
PUBLIC SERVICE COMMISSION, HAS FOR MANY 
YEARS REGULATED THE SALE OF ELECTRICITY 
TO EACH OF THE FOUR MUNICIPALITIES IN¬ 
VOLVED. 

The statute hereinbefore quoted providing for federal 
regulation, states that such regulation, however, is 

“* * * to extend only to those matters which are not 
subject to regulation by the states.” 

The State of Wisconsin, through its Public Service 
Commission, has for many years regulated the rates for 
the sale of electricity to each of the four municipalities in¬ 
volved herein. The furnishing of electrical energy to these 
four municipalities to be distributed by them to customers, 
being a local matter, is subject to regulation by the State 
of Wisconsin, and has been, in fact, regulated by the State 
of Wisconsin through its Public Service Commission. It 
must necessarily be the position of the Federal Power 
Commission that prior to the enactment of the Federal 
Power Act such sales were not subject to regulation by the 
states, and that the public interest therein was wholly 
neglected not only by the federal government but by the 
states. Such a position is not in accordance with the course 
of decisions of the Federal Supreme Court. As said by 
the Supreme Court in the Minnesota Rate Cases herein¬ 
before quoted, such matters, local in character, cannot be 
regarded as left to the unrestrained will of individuals 
because Congress has not acted. The great body of public 
utility laws in various states of the Union, including Wis¬ 
consin, negative the thought that the states could not regu¬ 
late intrastate rates such as those involved in this case 
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in the sale of electrical energy to the four municipalities 
to be distributed in public service. 

The transmission across state lines and the rates for 
electricity, so transported, were not subject to regulation 
by the states, and until Congress acted, there was a gap 
which was filled bv the Federal Power Act, but after the 
electric energy so transported into the state was reduced 
in voltage and sold to the municipalities to be distributed in 
public service, this intrastate transaction was always sub¬ 
ject to state regulation. 

The question here involved is not whether such intra¬ 
state sales were within the reach of the Federal Power 
had Congress so provided. But Congress provided to 
the contrary and stated in explicit language that the power 
of regulation should extend only to those matters not sub¬ 
ject to regulation by the states. These transactions having 
been regulated by the state prior to the enactment of the 
Federal Power Act, remained, by the express provision of 
the Federal Power Act, the subject of regulation by the 
states. 


IV. THE FINDINGS OF THE COMMISSION DO NOT 
SUPPORT THE ORDER. 

The Federal Power Commission has not made findings 
of fact designated as such. The Supreme Court has ruled 
that there is necessity for clarity and completeness in the 
findings. In a case involving a section of the Natural Gas 
Act similar to Section 313(b) of the Federal Power Act, the 
court said: 

“The review 'which Congress has provided for these 
rate orders is limited. Sec. 19(b), 15 U. S. C. A. §717r 
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(b) says that the ‘finding of the Commission as to the 
facts, if supported by substantial evidence, shall be con¬ 
clusive.’ But we must first know what the ‘finding’ is 
before we can give it that conclusive weight. We have 
repeatedly emphasized the need for clarity and com¬ 
pleteness in the basic or essential findings on which 
administrative orders rest.” 

Colorado-Wyoming Gas Co. v. Federal Power 
Comm., 324 U. S. 626, 634; 65 Sup. Ct. 850, 854. 

There are, however, contained in the opinion certain 
statements of fact, but nowhere do we find any statement 
or finding of fact that the sale by Wisconsin Power and 
Light Company from a point in Wisconsin to each of the 
four municipalities is essentially national in character. Such 
a finding under the decisions of the Supreme Court is 
necessary in order to place the business under Federal 
regulation, especially in view of the statutory provision 
contained in the Federal Power Act and heretofore quoted, 
that Federal regulation shall extend only to those matters 
which are not subject to regulation by the states; and 
further that the Commission shall not have jurisdiction 
over facilities used in local distribution. On the contrary, 
it appears that it is the position of the Commission that 
it has jurisdiction over wholesale rates in interstate com¬ 
merce even though the particular business to be regulated 
is essentially local in character. The Commission, in the 
opening sentence of its opinion, states (p. 1 (R. 1191): 

“The basic issue in this case it whether the Commis¬ 
sion’s jurisdiction extends to rates for the sale for re¬ 
sale of electric energy to four Wisconsin municipalities.” 
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It appears from the statements of the Federal Power 
Commission (R. 1199), that the Federal Power Commission 
claims jurisdiction over sales for resale in interstate com¬ 
merce even though the business to be regulated is local in 
character. This, we submit, under the decision is an erron¬ 
eous principle of law. 

The Federal Power Act did not grant to the Federal 
Power Commission all of the power of federal regulation 
which the Federal Government possesses. The provision of 
the Act that the federal regulation should extend only to 
those matters which are not subject to regulation by the 
states, clearly shows the intent of Congress to keep the 
Commission’s hands out of the excepted local matters. The 
Supreme Court has ruled accordingly with reference to the 
Natural Gas Act. 

Federal Power Comm. v. Panhandle Eastern Pipe 
Line Co., 337 U. S. 498, 508; 69 Sup. Ct. 1251, 
1258. 

To the same effect is 

Connecticut L. & P. Co. v. Federal Power Comm., 
324 U. S. 515, 526; 65 Sup. Ct. 749, 754. 

The intent of the Federal Power Act is to complement 
and not supplant state regulation. As stated by the court 
in East Ohio Gas Company case, the phrase “interstate 
commerce” was construed by the Committee as it had been 
by this court, to exclude “local distribution.” 

Federal Power Comm. v. East Ohio Gas Co., 338 
U. S. 464, 70 Sup. Ct. 266. 

There being no finding that the business proposed to 
be regulated by the order of the Commission is national 
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in character, the findings are not sufficient to support the 
order herein made. In such a situation the following state- 
• ment of the Supreme Court is applicable: 

“* * * Nothing except explicit findings excluding the 
grounds of state control gives assurance that the bounds 
of federal jurisdiction have been accurately understood 
and fully respected, and that state power has been con¬ 
siderately and deliberately overlapped.” 

Connecticut L. & P. Co. v. Federal Power Comm., 
324 U. S. 515, 532; 65 Sup. Ct. 749, 757. 

Not only is there no finding made by the Federal Power 
Commission that the matter proposed to be regulated is of 
national concern, there is no evidence in the case to jus¬ 
tify any such finding, had it been made. 

In Panhandle Eastern Pipe Line Co. v. Public Service 
Comm., 332 U. S. 507, 68 Sup. Ct. 190 (1947) the court held 
that the Federal Power Commission had no authority to fix 
rates for gas through inter-state commerce direct to con¬ 
sumers, the reason assigned by the court was that the State 
of Indiana had a vital interest in these direct sales and that 
the national interest was largely illusory. In this proceed¬ 
ing it is equally plain that the State of Wisconsin has a 
vital interest in the sales to its municipalities for resale 
to its local customers, and that the national interest is 
equally illusory. 


V. THE FEDERAL POWER COMMISSION HAS NO 
JURISDICTION HEREIN FOR THE REASON THAT 
A MUNICIPALITY IS NOT A PERSON WITHIN THE 
MEANING OF SECTION 201(d) OF THE FEDERAL 
POWER ACT. 

The only power to regulate rates conferred upon the 
Commission by the Federal Power Act is in respect to 
sale of electric energy at wholesale in interstate commerce. 
(Section 201(b) Federal Power Act.) (Act of Aug. 26, 
1935, ch. 687, 49 Stat. 847, U. S. C. Title 16. Sec. 824(a)). 

The term “sale of electric energy at wholesale'' when 
used in this Part, means the sale of electric energy to any 
person for resale. (Section 201(d) Federal Power Act.) 
(Act of Aug. 26, 1935, ch. 687, 49 Stat. 847, U. S. C. Title 
16, Sec. 824(a)). 

Section 3 of the Act. as amended, reads as follows: 

“Section 3. The words defined in this section shall 
have the following meanings for the purposes of this 
Act, to-wit:” 

Section 3 (4) of the Act as amended defines “person” 
as follows: “ 'Person’ means an individual or a corporation.” 

“Corporation” as defined by Section 3 (3) of the Act 
expressly provides that the term “corporation” shall not 
include municipalities. 

Section 3 (7) of the Federal Power Act defines the 
term “municipalities”. (Act of Aug. 26, 1935, ch. 687, 49 
Stat. 838, U. S. C. Title 16, Sec. 796). 

Section 201(f) reads as follows: 

“No provision in sections 824-824h of this title shall 
apply to, or be deemed to include the United States, 
a State or any political subdivision of a State, or any 
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agency, authority, or instrumentality of any one or 
more of the foregoing, or any corporation which is 
wholly owned, directly or indirectly, by any one or 
more of the foregoing, or any officer, agent, or em¬ 
ployee of any of the foregoing acting as such in the 
course of his official duty, unless such provision makes 
specific reference thereto.” 

Since, as defined in the Act, a municipality is not a 
person, the sale of electric energy at wholesale to a munici¬ 
pality is not a sale of electric energy at wholesale, as ex¬ 
pressly defined in the Act. The above definitions seem 
clearly to exclude from the regulatory powers of the Fed¬ 
eral Power Commission sales of electric energy at wholesale 
in interstate commerce if the sale is to a municipality. 


VI. CASES CITED IN THE OPINION OF THE COMMIS¬ 
SION DO NOT SUPPORT THE ORDER. 

In its opinion the Commission cites Illinois Natural 
Gas Co. v. Central Illinois Public Service Comm., 314 U. S. 
498 (R. 1197). That case involved an extension of facilities 
of a gas company, and the decision of the court is based 
specifically on Section 7(a) (c), which gives plenary au¬ 
thority to the Federal Power Commission to regulate ex¬ 
tensions of gas transportation facilities and physical con¬ 
nections with those of distributors as well as the sale of 
gas to them. It has no bearing upon the question involved 
in this case, and, as construed by the Commission, would 
be out of harmony with the recent case of Panhandle 
Eastern Pipe Line Co. v. Michigan Public Service Comm., 
71 Sup. Ct. 777 (decided May 15, 1951) where the court 
holds it does not follow from that case because appellant is 
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engaged in interstate commerce it is free from state regula¬ 
tion or to manage essentially local aspects of its business 
as it pleases. 

The court in Illinois Natural Gas Co. v. Central Illinois 
Public Service Comm., stated (314 U. S. 498. at page 506) 
that in the absence of any controlling act of Congress which 
brought the very matter involved under national control, 
the court would be faced with the question of balancing the 
interest of the state against the effect of control on com¬ 
merce in its national aspect, but since this particular ex¬ 
tension was controlled by specific act, the court had no 
occasion to give consideration to the question of balancing 
local interest against national interest. 

The Commission also refers in its opinion to Federal 
Power Commission v. East Ohio Gas Co., 238 U. S. 464, 
in support of its order (R. 1197). This case did not involve 
regulation of rates, and it was admitted that the Federal 
Power Commission had no jurisdiction over the sale of 
the gas, (dissenting opinion Justice Jackson and Justice 
Frankfurter, 338 U. S. at page 480). 

The court in its opinion (p. 472) recognized the right 
of the states to regulate sale of gas after it was reduced 
in pressure and entered a local distribution system. 

The Commission also cites Jersey City P & L. Co. v. 
Federal Power Commission, 319 U. S. 61 (R. 1197). This 
case involved petitions by Jersey City and by New Jersey 
P. & L. Co. to review determination of the Federal Power 
Commission that both petitioners were public utilities under 
the Federal Power Act, and that therefore acquisition of 
stock of one of the petitioners by the other without author¬ 
ization of the Federal Power Commission was illegal. This 
case did not involve, and the court gave no consideration to 
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the question of whether the business attempted to be regu¬ 
lated was local in character or national in character. 

The Commission in its opinion also refers to Connecticut 
L. & P. Co. v. Federal Power Comm., 324 U. S. 515, saying 
that the views expressed in its opinion are not at variance 
with the decision in the Connecticut L. & P. Co. case 
(R. 1200). This position of the Commission ignores the 
actual holding of the court in the Connecticut L. & P. Co. 
case. In that case the court made it plain that the Federal 
Power Commission did not have jurisdiction within the 
meaning of the Federal Power Act over facilities used in 
local distribution. Referring to the expression “facilities 
used for local distribution” the court said at page 531: 

“* * * We hold the phrase to be a limitation on juris¬ 
diction and a legal standard that must be given effect 
in this case in addition to the technological transmis¬ 
sion test.” 

The court also said in the Connecticut L. & P. Co. case 
(page 534) that the distribution of gas at low pressure to 
consumers is a local business and that such a holding was 
not a holding that the process of reducing gas from high 
to low pressure is not also part of such local business. 

Here in this case ail of the electricity before it reaches 
any of the four municipalities involved, is reduced to a 
distribution voltage, namely, 4000 volts, and this case comes 
squarely within the rule of the Connecticut L. & P. Co. case. 
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VII. THE ORDER IS VOID BECAUSE IT IS BASED 
ON EVIDENCE NOT LEGALLY BEFORE THE COM¬ 
MISSION. 

In the course of its opinion the Commission said: 

“While the record in this proceeding closed on June 9, 
1950, we may and do take official notice of the report 
of Wisconsin Power filed July 31, 1950, in Wisconsin 
Poicer and Light Company , Docket No. E-6282, disclos¬ 
ing that its succession to ownership and operation of 
the Platteville Division property and facilities took 
place as of midnight June 30, 1950, ‘pursuant to’ our 
prior order issued June 21, 1950. That order required 
the parties to the transaction to adhere to the terms 
and conditions of Wisconsin Power’s application filed 
March 31, 1950, including, among others, the follow¬ 
ing: that upon acquisition of the properties Wisconsin 
Power would continue to obtain its energy require¬ 
ments for the operation of such system from the same 
source, i.e., the Galena, Illinois steam plant of Inter¬ 
state Light and Power Company (Illinois) [Interstate 
of Illinois], for a period of at least tw’o years and that 
it would own. maintain and operate such facilities 
as its predecessor, Interstate of Wisconsin, had there¬ 
to fore” (R. 1192). 

Rule 1.26(d) of the General Rules of Practice and Pro¬ 
cedure of the Federal Power Commission provides that 
official notice may be taken of such matters as might be 
judicially noticed by the courts of the United States. The 
rule makes an express provision that any party shall on 
timely request be afforded an opportunity to show the 
contrary. 

Rule 43 of the Rules of Civil Procedure applicable to 
the courts of the United States provides that all evidence 
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shall be admitted which is admissible under the statutes 
of the United States or under rules of evidence heretofore 
applied in the courts of the United States on the hearing 
in suits in equity. 

It is also significant to notice that the Federal Power 
Act provides for a court review of Commission orders and 
that on review the finding of the Commission as to facts 
is conclusive if the findings are supported by substantial 
evidence. (Section 313(b) of the Act) 

The foregoing statutes and rules are subject, of course, 
to the constitutional restraint imposed upon all regulatory 
commissions that a fair and open hearing must be main¬ 
tained in its integrity. Morgan v. United States, 298 U. S. 
468; 56 Sup. Ct. 906, 911; 80 L. Ed. 1288. 

“A hearing is not judicial, at least in any adequate 
sense, unless the evidence can be known.” 

West Ohio Gas Co. v. Public Utilities Commission 
No. 1, 294 U. S. 63, 69; 55 Sup. Ct. 316, 319; 79 
L. Ed. 761. 

In the present case in order to bind Wisconsin Power 
and Light Company (Wisconsin Power), the Commission 
was required to make a determination that Wisconsin Pow¬ 
er owned or operated facilities for the transmission of elec¬ 
tric energy in interstate commerce or for the sale of electric 
energy at wholesale in interstate commerce. (Sections 
201(b) and 201(c) of the Act.) Wisconsin Power had a 
right to have this matter determined upon the evidence. 
As was stated in a leading case: 

“But the statute gave the right to a full hearing, and 
that conferred the privilege of introducing testimony, 
and at the same time imposed the duty of deciding in 
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accordance with the facts proved. A finding without 
evidence is arbitrary and baseless.” 

Interstate Commerce Commission v. Louisville and 
Nashville Railroad Company, 227 U. S. 88, 91. 

And the three-judge district court in Erie R. Co. v. 
United States, 59 Fed. Supp. 748, 751 (S. D. Ohio) said: 

“A decision which is not grounded on evidence fails 
to apply the standard of ‘full hearing’ set by Congress 
as a guide to the Commission in the performance of its 
quasi-judicial duties.” 

Wisconsin Power also has a right to have the law and 
the evidence judicially reviewed so that an intelligent de¬ 
cision can be made to decide whether the findings of the 
Commission are supported by the evidence in the record. 
Ohio Bell Telephone Company v. Public Utilities Commis¬ 
sion, 301 U. S. 293, 303; 57 Sup. Ct. 724, 730. 

As the United States Supreme Court has said: 

“To make such review adequate the record must ex¬ 
hibit in some way the facts relied upon by the court 
to repel unimpeached evidence submitted for the com¬ 
pany. If that were not so, a complainant would be 
helpless, for the inference would always be possible 
that the court and the commission had drawn upon 
undisclosed sources of information unavailable to 
others.” 

West Ohio Gas Co. v. Public Utilities Commission, 
294 U. S. 63, 69; 55 Sup. Ct. 316, 319. 

While it is true that the Commission, in the course of 
its opinion stated that the evidence upon which it rested 
its findings with respect to Wisconsin Power and Light 
Company -was the report filed July 31, 1950 in Wisconsin 
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Power and Light Company Docket No. E-6282, (R. 1192) 
it is equally true that that report was not in existence at 
the time of the hearing. The report was filed after the 
hearing was closed. (R. 1191-2) 

This technique was condemned by Justice Cardozo in 
the Ohio Bell case, cited supra: 

“ 4 The precedents of former judges, in declining to 
notice or assenting to notice specific facts, do not re¬ 
strict the present judge from noticing a new fact, pro¬ 
vided only that the new fact is notorious to the com¬ 
munity.’ 5 Wigmore, Evidence sec. 2583. Even so, to 
press the doctrine of judicial notice to the extent at¬ 
tempted in this case and to do that retroactively after 
the case had been submitted, would be to turn the 
doctrine into a pretext for dispensing with a trial.” 

Ohio Bell Telephone Co. v. Public Utilities Com¬ 
mission, 301 U. S. 292, 302, 57 Sup. Ct. 724, 729. 

No opportunity was afforded Wisconsin Power and 
Light Company to supplement and explain the report of 
which the Commission took “official notice,” in spite of 
such request in the form of motions for oral argument and 
for re-hearing made before the Commission. (R. 1154 and 
1261) 

We may compare the procedure in that respect with 
West Ohio Gas Co. v. Public Utilities Commission, 294 U. S. 
63, 55 Sup. Ct. 316. In that proceeding, by ex parte order 
after the hearing was closed, the Ohio Commission directed 
that certain annual reports be introduced in evidence and 
made part of the record. The Supreme Court dealt with 
it as a case of judicial notice. Speaking through Justice 
Cardozo it held that failure to afford the gas company 
(appellant) an opportunity “through evidence and argu- 
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ment to challenge the result" was an exercise of arbitrary 
power at variance with “the rudiments of fair play,” and 
therefore a denial of due process. 

Kline v. United States , 41 fed. Supp. 577 was a statu¬ 
tory action commenced before a three-judge court to set 
aside an order entered by the Interstate Commerce Com¬ 
mission. Petitioner's application for a certificate of public 
convenience and necessity under the “grandfather clause” 
of the Motor Carrier Act of 1935 had been denied. The 
principal question before the Commission was whether 
petitioner “was in bona fide operation as a common carrier 
on June 1, 1935,” in other words, whether the operation 
of the vehicles over the routes in question was applicant’s 
responsibility or that of Harris and Cotton. On this point 
the Commission took notice of materials in its own records 
and set them forth in its report. Its records showed that 
the other parties had either filed applications or had been 
authorized to operate as common carriers between the 
points involved in the application. It therefore found against 
the applicant, who then moved for further hearing and 
oral argument, which were denied. The court held that 
this procedure violated the essential rights of a full and 
fair hearing, laid down in the case of Interstate Commerce 
Commission v. Louisville and Nashville Railroad Company, 
227 U. S. 88, 91, 93; 33 Sup. Ct. 185; 57 L. Ed. 431 and in 
violation of the procedural requirements defined in the case 
of Morgan v. United States, supra. 

The procedure before the Interstate Commerce Com¬ 
mission with respect to the lack of opportunity afforded 
petitioner for a hearing on the records of the Commission 
is identical with the lack of opportunity afforded Wiscon¬ 
sin Power in the case at bar. The Court said; 
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“The defendants urge that the Commission may take 
notice of its public records. Upon the making and filing 
of the report, findings and conclusions of the Com¬ 
mission, the petitioner filed an application for further 
hearing, and for oral argument because of the foreign 
matter contained in the findings. The Commission de¬ 
nied this application.” 

Kline v. United States , 41 Fed. Supp. 577, 583. 

The court set aside the order of the Commission. 

We also cite Funk v. Commissioner oj Internal Revenue, 
163 Fed. 2(d) 796, where the Court of Appeals, Third Cir¬ 
cuit, held that a tax court erred in taking judicial notice 
of its records in another case and basing its findings of fact 
thereon without affording petitioner an opportunity to over¬ 
come the effects of that record. 

So far as Wisconsin Power is concerned, the findings 
are based entirely upon the report which the Commission 
noticed after the hearing was closed. The examiner recog¬ 
nized that there was no evidence in the record with respect 
to Wisconsin Power’s ownership and operation of the prop¬ 
erty beyond the fact that it was the proposed purchaser. 
(R. 126) 

The cardinal principle of the above cited cases requires 
that all parties be given a chance to meet all matters con¬ 
sidered by the Commission. This principle is also an¬ 
nounced in the Rules of the Commission, referred to above, 
which provide specially for an opportunity to make a show¬ 
ing contrary to officially noticed facts. The Commission 
ignored this principle when it travelled outside the rec¬ 
ord as it stood when the hearing closed, without affording 
Wisconsin Power an opportunity to explain the report and 
order in question. In doing so it committed vital error 
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thereby depriving Wisconsin Power of due process of law, 
in violation of its statutory and constitutional rights. 

At the time of the hearing Wisconsin Power did not 
appear, because it had no evidence to offer. The examiner 
was so advised. (R. 1192) This fact does not deprive peti¬ 
tioner of its right to have the issues of fact determined on 
the evidence. 

In the Ohio Bell Case, supra, the company did not op¬ 
pose the consolidation of the various pending proceedings. 
The Commission contended that it thereby estopped itself 
from objecting to the use of price trends gathered in its 
absence. The court held, however, that this did not amount 
to a w’aiver of its right to have the value of its property 
determined upon evidence. The Court said: 

“As there was no warning of such a course, so also 
there was no consent to it. We do not presume acqui¬ 
escence in the loss of fundamental rights.” 

Ohio Bell Telephone Co. v. Public Utilities Com¬ 
mission, 57 Sup. Ct. 724, 731; 301 U. S. 293. 

In another case Justice Brandeis discussed the ques¬ 
tion as follows: 

“The right of the carriers to insist that the considera¬ 
tion of matter not in evidence invalidates the order 
was not lost bv their submission of the case without 
argument and by their acquiescing in the suggestion 
that the presentation of a tentative report by the ex¬ 
aminer be omitted. While the course pursued denied 
to the Commission the benefit of that full presentation 
of the contentions of the parties which is often essen¬ 
tial to the exercise of sound judgment, it cannot be 
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construed as a waiver by the carriers of their legal 
rights.” 

United States v. Abilene & S. Ry. Co., 265 U. S. 

274, 289, 44 Sup. Ct. 565, 570. 

We have not overlooked Market St. Ry. Co. v. Railroad 
Commission, 65 Sup. Ct. 770, 324 U. S. 548, where a con¬ 
tention that the order was invalid because it was based 
on matters outside the record was denied. In that case the 
court, speaking through Justice Jackson, recognized that 
it was error to take notice of reports without affording 
opportunity for rebuttal. He said: 

‘‘Due process, of course, requires that commissions pro¬ 
ceed upon matters in evidence and that parties have 
opportunity to subject evidence to the test of cross- 
examination and rebuttal.” 

Market St. Ry. Co. v. Railroad Commission, 324 U. 

S. 548; 65 Sup. Ct. 770, 777. 

But the appellant in that case failed to show error or 
prejudice. The court pointed out: 

“No contention is made here that the information was 
erroneous or was misunderstood by the Commission, 
and no contention is made that the Company could 
have disproved it or explained away its effect for the 
purpose for which the Commission used it.” 

Market St. Ry. Co. v. Railroad Commisson, 65 Sup. 

Ct. 770, 777. 

In this proceeding the error of the Commission in an¬ 
alyzing the report is prejudicial to Wisconsin Power. 

As is pointed out in the petition for review filed by Wis¬ 
consin Power herein, the Commission incorrectly stated 
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what the report and order disclosed. In its opinion (R. 1192) 
it stated that Wisconsin Power was required to obtain its 
energy requirements for the four municipalities from the 
Galena, Illinois plant of Interstate of Illinois. Actually, 
Wisconsin Power was not obligated to take any electric 
energy from the Galena plant of Interstate. It was the 
plan of Wisconsin Power at the time the report was filed 
to furnish energy to these municipalities from its own gen¬ 
erating stations as soon as it could arrange to do so. In this 
connection it is important to remember that upon acquisi¬ 
tion of the Platteville Division by Wisconsin Power the 
property became a part of a wholly different electric system 
than that of which it had been a part, and there is no pre¬ 
sumption of any kind that Wisconsin Power would con¬ 
tinue to use the property as Interstate had been doing. In 
fact both the examiner and the attorney for the Commis¬ 
sion recognized that Wisconsin Power had a right to oper¬ 
ate the property as it saw fit and that the system of opera¬ 
tion after the acquisition might well be different from that 
existing at the time of the hearing (R. 124). 

It is apparent from the foregoing that neither the ap¬ 
plication, the order nor the report constitute a basis for 
finding that Wisconsin Power is a “utility” within the mean¬ 
ing of the Act or that it is purchasing, transmitting and 
selling energy as Interstate theretofore had done. (Find¬ 
ings 7 and 8 of the Order. R. 1205). These are nothing 
more than unwarranted assumptions based upon a mis¬ 
construction of the order and report, which Wisconsin 
Power has had no opportunity to explain or rebut. 

Upon a reading of the order and the application to 
which it refers, it is apparent that they contain no facts 
which are determinative of the issue as to how Wisconsin 



49 


Power and Light Company is going to operate the prop¬ 
erty. The application says that during the first two years 
! a portion of the power supply for the area 

“may continue to be supplied from the Galena, Illinois, 
steam-electric generating plant * * *” (R. 1265). 

This statement unexplained and not supported by evi¬ 
dence proves nothing with respect to this issue and a find¬ 
ing based thereon must be held to be groundless. 

At the hearing it was understood by the examiner 
and by counsel for the Commission and the Public Service 
Commission of Wisconsin that the inquiry was to be lim- 
i ited to facts as they then existed relative to the method of 
transmission and the distribution system in question. The 
examiner stated that it was not probing something in the 
i future (R. 129). He also stated that so far as Wisconsin 
Power was concerned, the record would be based upon the 
situation as it existed at the time of the hearing (R. 127). 
Furthermore the application of Wisconsin Power in Docket 
E-6282 was introduced in evidence only for the purpose of 
showing what w’as requested by it from the Commission, 
but not as proof of any of the facts alleged therein (R. 130). 

In its opinion the Commission has dealt with the case 
as if the issues were to be determined as of the date of the 
order without regard to the right of the parties to further 
hearing. This procedure, we submit, violates the funda¬ 
mental requirements of fairness preserved in the due 
process clause of the constitution. 

If the Commission is going to judicially notice some 
of the reports and orders which have been filled since the 
j hearing was closed, it should also give full consideration to 
other relevant facts which occurred when Wisconsin Power 




50 


commenced operation of the property. In its application 
for re-hearing, Wisconsin Power stated to the Commission 
that on July 12, 1950, it disconnected the electric lines 
carrying energy from the Galena, Illinois, plant to Cuba 
City, Hazel Green and Benton, and connected the lines 
serving said communities to the intra-state lines of Wis¬ 
consin Power (R. 1262-1263). These vital facts have re¬ 
ceived no consideration by the Commission. 

We respectfully submit the order of the Federal Power 
Commission here under review should be set aside. 

JAMES W. CLOSE, 

Attorney for Petitioner , 

Wisconsin Power and Light Company, 

WILLIAM RYAN, 

Attorney for Petitioner, 

Wisconsin Power and Light Company. 
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Petitioner , 
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Respondent. 


I. 

SUMMARY OF ARGUMENT 

The Federal Power Act expressly limits jurisdiction of 
the Federal Power Commission to matters which are not 
subject to regulation by the states, and provides that the 
Commission shall not have jurisdiction over facilities used 
I in local distribution. The right of the states to regulate 
matters of interstate commerce which are of local concern, 
has been recognized from the very beginning of the govern¬ 
ment. 

The Commerce Clause gives congress the right to enact 
exclusive legislation relating to interstate commerce mat- 
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ters which are, in their nature, national, or which require 
a general system or uniformity of regulation. The Com¬ 
merce Clause does not deprive the states of the power to 
regulate matters of local concern. The absence of federal 
regulation by congress of interstate matters which are local 
in character, imports that the state should continue to 
regulate until congress acts. While states cannot prohibit 
interstate commerce or discriminate against products of 
other states, or prescribe rates to be charged for transpor¬ 
tation from one state to another, or subject interstate 
commerce to unreasonable requirements, there remains 
within these limits a wide range for the permissible exer¬ 
cise of state power upon matters local in character. 

Cases decided by the Supreme Court, including the 
Attleboro case, prior to the enactment of Title II of the 
Federal Power Act, make it plain that the states had power 
to regulate matters of interstate commerce which are local 
in character. Cases in the Supreme Court decided since 
the enactment of the Federal Power Act, are in harmony 
with the cases decided prior to the enactment of the Fed¬ 
eral Power Act. Electric industry prior to 1935 has been 
subject to regulation by the states beginning in Wisconsin 
in 1907. Congress w*as familiar with this electric public 
utility regulation and made it plain in the Act that the 
states were authorized to continue such regulation, and 
that the federal regulation should extend only to this mat¬ 
ter where the states were powerless to regulate. No claim 
is made in this proceeding that regulation by the states 
has not been effective regulation. Congress did not intend 
in the amendment to the Federal Power Act to place local 
matters under the jurisdiction of the Federal Power Com¬ 
mission and thus compel officials of small villages to take 
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such matters up with the Federal Power Commission in 
Washington. The cases cited in the brief of the Federal 
Power Commission do not support its contentions. 


II. 

ARGUMENT 

1. THE SALE OF ELECTRICITY AT WHOLESALE 
IN INTERSTATE COMMERCE IS NOT SUBJECT 
TO REGULATION BY THE COMMISSION UNDER 
THE FEDERAL POWER ACT WHEN SUCH 
SALES ARE OF LOCAL RATHER THAN OF NA¬ 
TIONAL CONCERN, IN VIEW OF THE EXPRESS 
PROVISION OF THE FEDERAL POWER ACT. 

The Federal Power Act, Section 201 added in 1935 
Title II providing for federal regulation of electric com¬ 
panies engaged in interstate commerce, declares: 

“* * * such federal regulation, however, to extend 

only to those matters which are not subject to regu¬ 
lation by the states.” 

That section also states that the Commission shall not 
have jurisdiction “over facilities used in local distribution.” 

The position is taken by the Federal Power Commis¬ 
sion that the wholesale sales to the four municipalities sell¬ 
ing electric energy, part of which is purchased from an 
Illinois distributor at the state boundary, is subject to 
regulation by the Federal Power Commission whether the 
transaction is local rather than national in character, and 
that a finding by the Commission on that feature of the 
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case is not necessary. The position so taken by the Com¬ 
mission, in view of the above quoted statutory provisions 
a'nd of the decisions of the Supreme Court, is clearly un¬ 
tenable. 

From the very beginning of the government, matters 
which have a most obvious and direct relation to interstate 
commerce which are local in character, and which are 
not covered by federal regulation, are subject to regulation 
by the states. The absence of federal regulation by congress 
in such matters has not imported that there should be no 
restriction, but rather that the states should continue to 
supply the needed rules until congress should decide to 
supersede them. 

Minnesota Rate Cases—Simpson v. Shepard, 230 
U. S. 352, 402, 33 Sup. Ct. 729. 

A century ago the Supreme Court held that the grant 
of commercial power to congress did not per se divest the 
states of all power to regulate pilots; that the grant of 
commercial power to congress does not contain any terms 
which expressly excludes the States from exercising an 
authority over its subject-matter. The court there held that 
those matters which are national, or admit only of one 
uniform system, are the subject of exclusive legislation 
by congress, saying: 

“Either absolutely to affirm, or deny that the na¬ 
ture of this power requires exclusive legislation by 
congress, is to lose sight of the nature of the subjects 
of this power, and to assert concerning all of them, 
what is really applicable but to a part. Whatever sub¬ 
jects of this power are in their nature national, or 
admit only of one uniform system, a plan of regulation, 
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may justly be said to be of such a nature as to require 
exclusive legislation by congress. That this cannot be 
affirmed of laws for the regulation of pilots and pilot¬ 
age, is plain.” 

Cooley v. Board oj Wardens , (U. S. Sup. Ct.) 12 
Howard 299, 319. 

The court stated that it was plain that laws for the 
regulation of pilots and pilotage were not of the character 
that required exclusive legislation by congress. The con¬ 
gress had enacted in 1789 a law which declared that pilots 
shall continue to be regulated by such laws as the states 
may respectively hereafter enact for that purpose. The 
court held that this act did not grant power to the states; 
that the states had the power since the commerce clause 
did not deprive the states of the power to regulate pilots. 
The court said: 

“The practice of the States, and of the national 
government, has been in conformity with this declara¬ 
tion, from the origin of the national government to 
this time; and the nature of the subject when exam¬ 
ined, is such as to leave no doubt of the superior fitness 
and propriety, not to say the absolute necessity of 
different systems of regulation, drawn from local 
knowledge and experience, and conformed to local 
wants.” 

Cooley v. Board of Wardens , 12 Howard 219, 320. 

The range of permissible exercise of state power under 
the commerce clause was the subject of careful considera¬ 
tion in a thorough-going opinion by Justice Hughes for the 
court in the Minnesota Rate Cases, Simpson v. Shepard, 
230 U. S. 352, 33 Sup. Ct. 729. In connection with a review 
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of previous decisions of the court bearing upon the subject, 
the court said: 

“* * * It has repeatedly been declared by this court 
that as to those subjects which require a general 
system of uniformity of regulation, the power of Con¬ 
gress is exclusive. In other matters, admitting of 
diversity of treatment according to the special require¬ 
ments of local conditions, the states mav act within 
their respective jurisdictions until Congress sees fit to 
act; * * 

Simpson v. Shepard , 230 U. S. 352, 399, 400, 33 
Sup Ct. 729. 

The court also said, referring to the states: 

“They have no power to prohibit interstate trade 
in legitimate articles of commerce; * * * or to dis¬ 
criminate against the products of other states * * * 
or to prescribe rates to be charged for transportation 
from one state to another, or to subject the operations 
of carriers in the course of such transportation to 
requirements that are unreasonable or pass beyond the 
bounds of suitable local protection.” 

After citing numerous cases to the foregoing, the court 
then said: 


“But within these limitations there necessarilv re- 
mains to the states until Congress acts, a wide range 
for the permissible exercise of power appropriate to 
their territorial jurisdiction although interstate com¬ 
merce may be affected. It extends to those matters of 
a local nature as to which it is impossible to derive 
from the constitutional grant an intention that they 
should go uncontrolled pending Federal intervention. 
Thus, there are certain subjects having the most obvi- 
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ous and direct relation to interstate commerce, which 
nevertheless, with the acquiescence of Congress, have 
been controlled by state legislation from the founda¬ 
tion of the government because of the necessity that 
they should not remain unregulated, and that their 
regulation should be adapted to varying local exigen¬ 
cies; * * *. Where the subject is peculiarly one of 
local concern, and from its nature belongs to the class 
with which the state appropriately deals in making 
reasonable provision for local needs, it cannot be re¬ 
garded as left to the unrestrained will of individuals 
because Congress has not acted, although it may have 
such a relation to interstate commerce as to be within 
the reach of the Federal Power.” 

Simpson v. Shepard, 230 U. S. 352, 401, 402, 403, 33 
Sup Ct. 729. 

In Pennsylvania Gas Co. v. Public Service Commis - 
%/ 

sion, 252 U. S. 23, 40 Sup. Ct. 279, the court held that the 
transmission and sale of natural gas produced in one state 
and transported by means of pipe lines and directly fur¬ 
nished to consumers in another state, is interstate com¬ 
merce, but was subject to regulation by the state because 
the matter involved was of local interest though affecting 
interstate commerce. The court based its decision squarely 
upon the proposition that the matter was of local concern, 
and quoted at length from the Minnesota Rate Cases. 

In Public Utilities Commission v. Attleboro Steam & 
Electric Co., 273 U. S. 83, 47 Sup. Ct. 294, the court held 
that the sale of electric current generated in one state, 
transported to and sold to a distributor in another, was 
an interstate transaction, and that a state order fixing rates 
on electric current generated within one state and sold to 
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a distributor in another state, was invalid as imposing a 
burden on interstate commerce. The court based its de¬ 
cision upon the ground that the particular transaction in¬ 
volved was not local but national, and said: 

..* * * The test of the validity of a state regulation is 
not the character of the general business of the com¬ 
pany, but whether the particular business which is 
regulated is essentially local or national in character; 

*»» ^ 'i* 

Public Utilities Comm. v. Attleboro Steam & Elec. 

Co., 273 U. S. 83, SO. 47 Sup. Ct. 294. 

Recent cases of the Supreme Court lay down the same 
doctrine with respect to federal and state regulation of 
interstate commerce as that declared in the earlier cases. 
While we have heretofore cited these recent cases in our 
brief, we are repeating in order to bring the cases together 
for the convenience of the court. 

In Connecticut L. & P. Co. v. Federal Power Covin, 324 
U. S. 529, 65 Sup. Ct. 850, the court says, quoting the report 
of the House Committee on Interstate and Foreign Com¬ 
merce. pages 526. 527: 

“* * * ‘As in the Senate bill no jurisdiction is given 
over local distribution of electric energy, and the 
authority of States to fix local rates is not disturbed 
even in those cases where the energy is brought in 
from another state.'" 

The court further said, page 527: 

“If we consider the professions of the sponsors of 
this bill to have been in good faith, where are we to 
find them written into the Act? 
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“The policy declaration that federal regulation is 
To extend only to those matters which are not subject 
to regulation by the States’ is one of great generality. 
It cannot nullify a clear and specific grant of juris¬ 
diction, even if the particular grant seems inconsistent 
with the broadly expressed purpose. But such a dec¬ 
laration is relevant and entitled to respect as a guide 
in resolving any ambiguity or indefiniteness in the 
specific provisions which purport to carry out its intent. 
It cannot be wholly ignored.” 

In Panhandle Eastern Pipe Line Co. v. Michigan Public 
Service Comm., decided May 14, 1951, the court said: 

“It does not follow that because appellant is en¬ 
gaged in interstate commerce it is free from state regu¬ 
lation or to manage essentially local aspects of its 
business as it pleases. The course of this Court’s de¬ 
cisions recognizes no such license.” 

Panhandle Eastern Pipe Line Co. v. Michigan 
Public Service Comm., 341 U. S. 329, 71 Sup. 
Ct. 777, 781. 

In Cities Service Gas Co. v. Peerless Oil & Gas Co., 
(1950), 340 U. S. 179, 71 Sup. Ct. 215, 219, 220, the court 
said: 

“* * * It is now well settled that a state may regulate 
matters of local concern over which federal authority 
has not been exercised, even though the regulation has 
some impact on interstate commerce. Parker v. Brovcn , 
1943, 317 U. S. 341, 63 S. Ct. 307, 87 L. Ed. 315; Milk 
Control Board of Pennsylvania v. Eisenberg Farm 
Products, 1939, 306 U. S. 346, 59 S. Ct. 528, 83 L. Ed. 
752; South Carolina State Highway Dept. v. Barnwell 
Bros., 1938, 303 U. S. 177, 58 S. Ct. 510, 82 L. Ed. 734.” 
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The foregoing cases deal with cases where congress 
had not acted. In the present case not only has congress 
not acted to regulate the transaction involved, but has ex¬ 
pressly stated that the federal regulation was to extend 
only to those matters which are not subject to regulation 
by the states. 

It is respectfully submitted that matters which are not 
subject to regulation by the states are clearly pointed out 
by the decisions of the Supreme Court, and these decisions 
follow a very consistent pattern, namely, that matters which 
are not subject to regulation by the states are those matters 
which require a general system or uniformity of regula¬ 
tion. and that other matters which are local in character, 
although within the reach of the federal power, are subject 
to regulation by the states in the absence of legislation 
thereon by congress. 

A brief glance at the picture which was necessarily 
before congress when it enacted the 1935 amendment to 
the Federal Power Act. clearly shows that congress did 
not intend to deprive the states of the power which the 
states had been exercising in the regulation of intra¬ 
state sales, although the electric current came from without 
the state. 

The electric industry reached the stage in the early 
years of this century which required regulation to protect 
the public. The states generally enacted legislation for this 
purpose. Wisconsin enacted a public utility law in 1907 
and since that time has consistently regulated transactions 
such as herein involved. In the meantime and until 1935 
there was no federal legislation on the subject. It is there¬ 
fore the position of the Federal Power Commission that all 
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this great body of statutory law enacted by the states prior 
to 1935, dealing with matters local in character, were 
beyond the power of the states to enact, if interstate com¬ 
merce was in any way involved. 

It has been said over and over again in the reports of 
the Committees and the decisions of the Supreme Court, 
that it was not the intention of the Federal Power Act 
to deprive the states of power to continue public utility 
regulations of interstate sales local in character; rather, 
the lav/ was enacted to provide regulation where the states 
could not act. That involved the transportation and sale 
across a state line to a distributing company for resale. 
Here in the case now before the court Interstate Light & 
Power Company of Wisconsin, and later Wisconsin Power 
and Light Company, were the distributing companies. The 
transportation of this electricity from Illinois to Wisconsin 
and its sale and delivery to these companies, is admittedly 
interstate commerce, and under the Attleboro decision, 
of such character as not subject to regulation by the state. 
The Illinois company, therefore, filed the rate contract for 
such sale of electricity with the Federal Power Commission. 

The question here involved is whether or not the sub¬ 
sequent sale by Wisconsin Power and Light Company to 
four municipalities to distribute the electricity in public 
service, is a matter of exclusive regulation by the Federal 
Power Commission. 

The full import of the contention of the Federal Power 
Commission leads to the conclusion that if any extra-state 
energy is received by the distributing company and sold 
to a municipality, or anyone else, for resale, such trans- 
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action comes under the jurisdiction of the Federal Power 
Commission and is not subject to regulation by the State. 
As heretofore pointed out. this would include sales of 
enerev bv the owner of a trailer camp to his customers, 
and by the owner of an apartment building to his tenants. 
Sales to owners of apartment buildings who in turn sell 
to tenants, and sales by owners or proprietors of trailer 
camps who in turn sell to the occupants, constitute business 
of no small proportion, and particularly is the use of 
electricity for trailer camps a rapidly growing load. 

It is respectfully submitted that the test which should 
be applied to determine whether or not a matter in inter¬ 
state commerce is subject to regulation by the state, is 
whether it is local in character or national in character. 
Here we have a sale by a public utility, which is a creature 
of the State of Wisconsin, to a municipality in Wisconsin, 
which is a creature of the State. The State of Wisconsin 
has an unquestionable interest in the operations of these 
corporations which it has brought into existence. It is im¬ 
possible to conceive what facts involved in this situation 
creates what might be called "national interest”. If the 
City of Shullsburg should sell its distribution plant now 
owned by it. to Wisconsin Power and Light Company so 
that the service then would be from Wisconsin Power 
and Light Company direct to consumers, the Federal Power 
Commission does not assert jurisdiction, as we understand 
its position. Consequently, the question as to whether or 
not the state has. or has not the power to act, depends not 
upon whether the transaction is one which is local in char¬ 
acter. but upon the adventitious situation in the continued 
ownership by the municipality of its distribution system. 
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Just what federal interest is involved in the continued own¬ 
ership by the municipality of its distribution system, is not 
evident. 

In a recent case the Supreme Court, dealing with sub¬ 
jects on what the Commission might take into considera¬ 
tion in determining what matters are national in character 
or local in character and therefore subject to regulation 
by the state, used this language: 

“* * * The only requirements consistently recognized 
have been that the regulation not discriminate against 
or place an embargo on interstate commerce, that it 
safeguard an obvious state interest, and that the local 
interest at stake outweigh whatever national interest 
there might be in the prevention of state restrictions. 
Nor should we lightly translate the quiescence of fed¬ 
eral power into an affirmation that the national interest 
lies in complete freedom from regulation.” 

Cities Service Gas Co. v. Peerless Oil & Gas. Co., 
340 U. S. 179, 71 Sup. Ct. 215, 220. 

Here in the case at bar we have a situation where the 
matter involved has been regulated for many years by the 
state commission. So far as this record shows, the regula¬ 
tion is entirely satisfactory so far as public interests are in¬ 
volved. 

No claim is made that it is necessary for the Federal 
Power Commission to regulate the sale between the Com¬ 
pany and the municipality in order to protect any national 
interest whatsoever. It goes beyond reason to assume that 
Congress intended that the village board of one of these 
small villages should be required to take up with some 
tribunal in Washington the making of a contract for a small 
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amount of electricity necessary to operate a distribution 
system in a village such as Hazel Green having a population 
of 635, or the village of Bention having a population of 842. 
No claim is made by the Federal Power Commission that 
it is necessary to have jurisdiction over these sales in order 
to protect the interest of the local public or any national 
interest. It amounts to an attempt of sheer exertion of 
federal power merely for the purpose of exercising power. 

The cases cited in the brief of the Commission do not 
support the proposition that the Federal Power Act has read 
out of the law and made wholly irrelevant, consideration of 
whether or not a matter of interstate commerce is of local 
or national concern. 

A number of cases so cited arose under the Natural 
Gas Act which differs materially from the Federal Power 
Act in some respects. This is illustrated by the fact that 
the first case cited to this proposition to support the Com¬ 
mission’s position, is Illinois National Gas Co. v. Central 
Illinois Public Service Co., 314 U. S. 498, 62 Sup. Ct. 384. 
This case involved the validity of an order of the Illinois 
Commerce Commission requiring the Company to sell to a 
distributor natural gas and to establish pipe line connections 
necessary to do so. 

The Supreme Court held that the particular provisions 
in the Natural Gas Act referred to in the opinion, and par¬ 
ticularly Section 7(c) of that Act, ruled the case. This 
section has no counterpart in the Federal Power Act. The 
court further said (page 506) that in the absence of any 
such controlling act, they would be faced with the ques¬ 
tion as to whether the interests of the state balanced against 
the effect of such control on commerce in its national aspect 
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was a more reliable touchstone for ascertaining state power 
than the mechanical distinctions upon which appellee relied. 
The court further stated that it was under no necessity of 
making that choice because of the existence of the special 
statutory provision referred to. 

Hanford Electric Light Co. v. Federal Power Comm.. 
131 Fed. (2d) 953, 964, 965, construes Section 201(b) of the 
Federal Power Act. The construction so placed on the 
Federal Power Act by the Circuit Court of Appeals for the 
Second Circuit in that case, is expressly repudiated by the 
Supreme Court in Connecticut L. & P. Co. v. Federal Power 
Comm., 324 U. S. 515, 527, 528, 65 Sup. Ct. 850. 

Respectfully submitted, 

JAMES W. CLOSE, 

Attorney for Petitioner. 

Wisconsin Power and Light Company, 

WILLIAM RYAN, 

Attorney for Petitioner. 

Wisconsin Power and Light Company. 
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11224. 

To the Honorable , the Judges of the United States Court 
of Appeals for the District of Columbia: 

The State of Wisconsin and Public Service Commission 
of Wisconsin tile their petition under Section 313(b) of 
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the Federal Power Act to review and set aside an order 
of the Federal Power Commission dated July 11, 1951, 
and issued July 12, 1951, in conjunction with said Com¬ 
mission's Opinion Xo. 215, and the Commission’s order 
denying applications of these petitioners and of Wiscon¬ 
sin Power and Light Company for rehearing, which latter 
order was dated August 21,1951 and issued August 27,1951, 
all of which were in a proceeding entitled “In the Matter 
of Interstate Light and Power Company (Wisconsin) and 
Wisconsin Power and Light Company, Docket Xo. E-G252." 

For their petition the State of Wisconsin and Public 
Service Commission of Wisconsin respectfully allege as 
follows: 

1. Identity of Petitioners. 

That at all times hereinafter mentioned the State of 
Wisconsin was and now is one of the forty-eight sovereign 
States of the United States of America. That from 1931 
to the present time the Public Service Commission of Wis¬ 
consin was and now is an agency of the State of Wisconsin, 
deriving its authority and powers by statutory grant from 
the Wisconsin legislature. Among its powers so granted 
is the matter of regulating the rates charged by and the 
adequacy of service furnished by public utilities operat¬ 
ing in Wisconsin, in the public interest. That the Railroad 
Commission of Wisconsin was also an agency of the State 
of Wisconsin created in 1907 and was a predecessor of 
the Public Service Commission of Wisconsin, and its au¬ 
thority and power also included that above referred to now 
vested in the Public Service Commission of Wisconsin. 
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2. Nature of Proceeding's As To Which Review Is 

Sought. 

On December 6, 1949, the Federal Power Commission 
issued an order requiring Interstate Light and Power Com¬ 
pany (Wisconsin) to show cause, at a time and place speci¬ 
fied, why it should not find and determine (a) that said 
company is a “public utility” within the meaning of Part 
II of the Federal Power Act; (b) that sales of electric 
energy by said company to the municipalities of Benton, 
Cuba City, Hazel Green, and Shullsburg, all in the State 
of Wisconsin, and to Wisconsin Power and Light Com¬ 
pany is each a sale at wholesale in interstate commerce 
subject to the provisions of Sections 205 and 206 of the 
Federal Power Act and Part 35 of the Commission’s 
Rules; (c) that at least since January, 1948, the company 
has been violating and threatens to continue violating Sec¬ 
tion 205(c) of the Federal Power Act and Section 35.3 of 
the Commission’s Rules and Regulations; (d) order said 
company to file rate schedules for service to the aforesaid 
purchasers of electric energy in accordance with law; and 
(e) issue such other orders as might be necessary or ap¬ 
propriate. 

Notice of intervention, as provided by Federal Power 
Commission rule, was filed by the Public Service Commis¬ 
sion of Wisconsin with the Federal Power Commission on 
December 22, 1949. The State of Wisconsin filed a peti¬ 
tion for intervention on January 3, 1950, and an order per¬ 
mitting it to intervene was issued January 18, 1950. The 
rates and charges for electric energy sold the customers 
named in the aforesaid order to show cause, over which the 
Federal Power Commission claims jurisdiction in said pro¬ 
ceeding, have at all times since energy was first sold by 
Interstate Light and Power Company (Wisconsin), here¬ 
inafter referred to as Interstate of Wisconsin, to said 



customers commencing back in 1910 with respect to sales 
to Benton, Hazel Green and Cuba City and, with respect 
to other customers, from the date of connection, right down 
to the present, been regulated and fixed by the State of 
Wisconsin acting through its agency, the Public Service 
Commission of Wisconsin and its predecessor, the Railroad 
Commission of Wisconsin. There is no dispute about this 
as a matter of fact. 

On May 19, 1950, an order was issued designating Wis¬ 
consin Power and Light Company, hereinafter referred to 
as Wisconsin Power and Light, as an additional respondent. 
On June 5, 1950, it filed a document in response which is 
of record in the proceedings before the Federal Power 
Commission. At the time of the hearing held before an 
examiner on June 8 and 9, 1950, W isconsin Power and 
Light had nothing to do with operations of Interstate of 
Wisconsin and would have no occasion to file any rate 
schedules in any event since at that time they were only a 
potential purchaser of the properties comprising the 
“Platteville Division” of Interstate of Wisconsin. Effec¬ 
tive June 30, 1950, at midnight the “Platteville Division” 
properties of Interstate of Wisconsin (which are those 
material to the present controversy) were sold to Wiscon¬ 
sin Power and Light, which then commenced operation of 
the same. As a result, the sale of electric energy from 
Interstate of Wisconsin to Wisconsin Power and Light 
Company (which are mentioned in the order to show cause 
and which is one sale on which the Federal Power Com¬ 
mission indicated it predicated jurisdiction) drops out of 
the picture. 

A decision was issued by the examiner who presided at 
the hearing, on March 14, 1951, pursuant to intermediate 
procedure prescribed by the Rules of the Federal Power 
Commission, sustaining that Commission’s jurisdiction. 


4 


Exceptions thereto were filed by Wisconsin Power and 
Light Company and the State of Wisconsin, Public Service 
Commission of Wisconsin, and the staff of the Federal 
Power Commission. The latter, while not objecting to the 
conclusion arrived at, objected to some of the theories upon 
which such result was reached. 

On July 12, 1951, the Federal Power Commission issued 
its Opinion No. 215 an order by which the Commission 
directs as follows: 

“The Commission orders: 

“Wisconsin Power shall, within 30 days from the 
issuance of this order, file with the Commission rate 
schedules for its electric service to the Village of Ben¬ 
ton, the City of Cuba City, the Village of Hazel Green, 
and the City of Shullsburg in accordance with the pro¬ 
visions and requirements of Section 205 of the Fed¬ 
eral Pow T er Act and Part 35 of the Commission’s Rules 
and Regulations.” 

The State of Wisconsin, Public Service Commission of 
Wisconsin, and Wisconsin Power and Light each filed 
timely applications and petitions for rehearing as pro¬ 
vided in Section 313(a) of the Federal Power Act. On 
August 27, 1951, an order was issued denying said appli¬ 
cations for rehearing. 

3. Facts and Statutes Upon Which Jurisdiction Is Based. 

The proceeding here is to review an order of the Fed¬ 
eral Power Commission dated July 11,1951, issued July 12, 
1951, and an order dated August 21, 1951, and issued Au¬ 
gust 27, 1951, denying applications of the State of Wis¬ 
consin, Public Service Commission of Wisconsin, and Wis¬ 
consin Power and Light Company for rehearing. Juris¬ 
diction of this court to review said orders is established 
by Section 313(b) of the Federal Power Act. 
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4. The Relief Prayed. 

The relief requested by your petitioners herein is that 
the aforesaid order of the Federal Power Commission in 
docket E-6252 dated July 11, 1931 and issued July 12,1951, 
and the order dated August 21, 1951 and issued August 
27, 1951, denying the applications of State of Wisconsin, 
Public Service Commission of Wisconsin, and Wisconsin 
Power and Light Company for rehearing and affirming the 
prior order be set aside in their entirety. 

5. The Points Upon Which Petitioners Intend to Rely. 

The points upon which the State of Wisconsin and Pub¬ 
lic Service Commission of Wisconsin intend to rely in 
prosecution of their petition for review are those stated in 
their joint application and petition for rehearing timely 
hied with the Federal Power Commission, which will be 
part of the record which will be certified and filed with this 
court as provided in Section 313(b) of the Federal Power 
Act, and which application and petition for rehearing is 
incorporated into this petition by reference with the same 
force and effect as if physically included herein. A concise 
statement of said points is as follows: 

I. 

GENERAL PROPOSITIONS. 

A. The Federal Power Commission has only such juris¬ 
diction as is given it by statute, either expressly or by 
necessary implication. Jurisdiction is not presumed but 
must be made to affirmatively appear. 

B. Neither Wisconsin Power and Light Company, In¬ 
terstate of Wisconsin, the State of Wisconsin, nor Public 
Service Commission of Wisconsin are under any burden 
of establishing that the Federal Power Commission does 
not have jurisdiction. 


6 






II. 


THE FEDERAL POWER COMMISSION ERRED IN DETERMINING 
THAT IT HAD JURISDICTION IN THE PROCEEDING BEFORE 
IT ENTITLED “IN THE MATTER' OF INTERSTATE LIGHT 
AND POWER COMPANY (WISCONSIN) AND WISCONSIN 
POWER AND LIGHT COMPANY” DOCKET E-6252, UNDER 
PART II OF THE FEDERAL POWER ACT. 

A. All of the facilities formerly in the “Platteville Di¬ 
vision” of Interstate of Wisconsin, which are now owned 
and operated by Wisconsin Power and Light, are “fa¬ 
cilities used in local distribution” as defined in Section 
201(b) of the Federal Power Commission, and by reason 
thereof Wisconsin Power and Light Company is not a 
“public utility” as defined by Section 201(e) of the Fed¬ 
eral Power Act and the Federal Power Commission has no 
jurisdiction in said proceeding. 

B. In any event if all the said facilities of Wisconsin 
Power and Light are not “facilities used in local distribu¬ 
tion,” Wisconsin Power and Light Company is still not a 
“public utility” as defined by Section 201(e) of the Fed¬ 
eral Power Act with respect to particular sales of electric 
energy to municipalities of Benton, Cuba City, Hazel Green, 
and Shullsburg, Wisconsin, which are the customers named 
in the order to show cause, excepting Wisconsin Power and 
Light, the sales to which cannot now be a basis for juris¬ 
diction since it acquired the properties known as “Platte¬ 
ville Division” from Interstate of Wisconsin, and hence 
Interstate of Wisconsin no longer sells electric energy to it. 

1. Jurisdiction of the Federal Power Commission 
in said docket under Part II of the Federal Power 
Act is asserted by reason of the sale of electric en¬ 
ergy to the municipalities of Benton, Cuba City, Hazel 
Green, and Shullsburg, Wisconsin, for purposes of 
resale. The sale to Wisconsin Power and Light is no 
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longer of consequence since Wisconsin Power and 
Light acquired the properties known as the “Platteville 
Division” of Interstate of Wisconsin. 

2. Sections 205 and 206 of the Federal Powder Act 
and Part 35 of the Rules of the Federal Powder Com¬ 
mission apply in any event only to a company that 
occupies the status of a “public utility” as defined by 
Section 201(e). 

3. The issue is whether Wisconsin Power and Light 
Company is a “public utility” as defined by Section 
201(e) of the Federal Powder Act, with respect to par¬ 
ticular sales of electric energy to the municipalities of 
Benton, Cuba City, Hazel Green, and Shullsburg. 

Cases vTiere question is as to jurisdiction with re¬ 
spect to accounting regulations or securities matters 
must be distinguished from cases such as here involv¬ 
ing jurisdiction to fix rates for sale of electric energy 
to specified customers. Jurisdiction for purposes of 
regulation regarding accounting or security matters 
necessarily involves the entire system as a unit, but 
jurisdiction for purposes of regulating specified sales 
to specified customers stands in a different class be¬ 
cause each sale is a separate and distinct transaction 
and made through use of specific separable facilities 
serving the particular customers. 

4. The sales of electric energy to the said municipal¬ 
ities involve the use of specific facilities which are 
“facilities used in local distribution” as defined in 
Section 201(b) of the Federal Pow T er Act, over wdiicli 
the Federal Powder Commission is specifically denied 
jurisdiction. 

5. By reason of the fact the particular facilities 
used in making said sales are “facilities used in local 
distribution,” over wdiich the Federal Powder Commis¬ 
sion has no jurisdiction, Wisconsin. Power and Light 
is not a “public utility” as defined by Section 201(e) 
with respect to said sales or for purposes of this case. 

C. The sales of electric energy to the customers named 
in the order to show cause are not sales of electric energy 
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at wholesale in interstate commerce, within the meaning of 
Section 201(d) of the Federal Power Act. 

1. The sales of electric energy to the Wisconsin 
municipalities named in the order to show cause, for 
purposes of resale are each not a sale of electric energy 
at wholesale within the meaning of the definition of 
the term in Section 201(d), since a municipality is not 
a “person” within the meaning of the Federal* Power 
Act, in definitions appearing in Sections 3(3), 3(4), 
and 3(7). This also follows from the provisions of 
Section 201(f). 

I). The continued regulation by the State of Wisconsin, 
through its regulatory agencies, of the rates and charges 
starting in 1910 for electric energy sold by Wisconsin 
Power and Light Company or by its grantor to municipal¬ 
ities named in the order to show cause (as well as in other 
respects) precludes Federal Power Commission jurisdic¬ 
tion over the same subject matter. 

1. Ever since energy was first supplied to said 
customers right down to the present, the State of Wis¬ 
consin, through its regulatory agencies, has continu¬ 
ously asserted and now asserts jurisdiction over and 
has regulated and now regulates the rates and charges 
for electric energy sold by Wisconsin Power and Light 
Company to the municipalities named in the order to 
show cause located in Wisconsin, as well as other 
matters. 

2. The Federal Power Commission here asserts 
jurisdiction to regulate the identical subject matter 
regulated by the State of Wisconsin, namely, rates 
and charges for electric energy sold the Wisconsin 
municipalities named in the order to show cause. 

3. Such regulation by the State of Wisconsin ex¬ 
cludes Federal Power Commission jurisdiction over 
the same subject matter. 

4. The Commerce Clause of the Federal Constitu¬ 
tion did not and does not preclude Wisconsin regula- 


9 












tion over the rates and charges for such sales. The 
sales of electric energy here involved are local in char¬ 
acter and do not affect the national interest. 

5. Enactment of Part II of the Federal Power 
Act does not constitute a pre-emption of the held by 
Congress. 

6. That the foregoing represents the principal 
points relied upon by your petitioners in urging that 
the orders of the Federal Power Commission previ¬ 
ously referred to be vacated in their entirety, but do 
not include a citation of the various authorities and 
subsidiary points and arguments relied upon. If the 
various authorities relied upon are to be cited in this 
petition, and if all subsidiary points and arguments 
included herein, this petition would lose its character 
as such and become in fact a brief, contrary to the 
rules of this court, and for that reason they have not 
been included in this petition. 


'Wherefore, your petitioners pray that the court review 
the orders of the Federal Power Commission in the latter’s 
docket E-6252 which are complained of, and that the court 
set aside such orders in their entirety. 

Dated at Madison, Wisconsin, this 10th day of October, 
1951. 

State of Wisconsin, 

By Vernon W. Thomson, /s/ 
Its Attorney General and 
Attorney of Record. 

Vernon W. Thomson, 

Attorney General , 

Stewart G. Honeck, 

Deputy Attorney General. 

Attorneys for State of Wisconsin. 

P. 0. Address: 

State Capitol, Madison, Wis. 
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Public Service Commission of Wisconsin, 

John C. Doerfer, /s/ 

W. F. Whitney, /s/ 

James R. Durfee, /s/ 

Commissioners. 


William E. Tokkelson, 

Attorney for Public Service Commission 
of Wisconsin. 

P. 0. Address: 

1 West Wilson St., Madison, Wis. 


State of Wisconsin, 
County of Dane. 


ss: 


Vernon W. Thomson, being first duly sworn on oath says 
that he is the duly elected, qualified and acting Attorney 
General of the State of Wisconsin; that he makes this 
verification in behalf of said State, being duly authorized 
to do so; that he has read the foregoing petition and knows 
the contents thereof and believes it to be true; that the 
reason that this verification is made by affiant and not by 
the State of Wisconsin is that said State is one of the 
sovereign states of the United States and can act only 
through its duly authorized agents and officers. 

Vernon W. Thomson, /s/ 

Subscribed and sworn to before me this 11th day of 
October, 1951. 

Alice A. Weidenkopf, /s/ 

(seal) Notary Public, Dane County, Wis. 

My Commission expires: September 11, 1953. 
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State of Wisconsin, 
County of Dane. 


John C. Doerfer, W. F. Whitney and James R. Durfee, 
being each dulv sworn on oath savs for himself that he is 
a duly appointed, qualified and acting Commissioner of 
the Public Service Commission of Wisconsin; that he has 
read the foregoing petition, knows the contents thereof and 
believes the same to be true. 

John C. Doerfer, /s/ 

W. F. Whitney, /s/ 

James R. Durfee. /s/ 

Subscribed and sworn to before me this 10th day of 
October, 1951. 

Freda Miles, /s/ 

(seal) Notary Public, Dane County, Wis. 

My Commission expires: 10/2/55. 
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PETITION OF WISCONSIN POWER AND LIGHT COMPANY TO 
REVIEW ORDERS OF FEDERAL POWER COMMISSION IN ITS 
DOCKET NO. E-6252. 

11225 

To the United States Court of Appeals for the District of 
Columbia: 

Wisconsin Power and Light Company files its petition 
under Section 313 (b) of the Federal Power Act to review 
and set aside an order of the Federal Power Commission 
dated July 11, 1951, and issued July 12, 1951, in conjunc¬ 
tion with the said Commission’s opinion No. 215, and the 
Commission’s order denying the application of Wisconsin 
Power and Light Company and of other petitioners herein, 
for rehearing, which latter order was dated August 21, 
1951, and issued August 27, 1951, all of which were in 
the proceedings entitled “In the Matter of Interstate 
Light and Power Company (Wisconsin) and Wisconsin 
Power and Light Company, Docket No. E-6252”, and re¬ 
spectfully alleges and shows as follows: 

1. That Wisconsin Power and Light Company is a 
corporation organized and existing under and by virtue of 
the laws of the State of Wisconsin, and engaged, amongst 
other things, in the furnishing of electric service to and 
for residents in the State of Wisconsin, and is a public 
utility under the laws of the State of Wisconsin; that all 
its customers are residents of the State of Wisconsin. 

2. That under date of May 19, 1950, the Federal 
Power Commission issued an order, the date of issue being 
May 22, 1950, entitled “Order Designating Additional 
Respondent to Order to Show Cause” entitled in a pro¬ 
ceeding then pending before the Federal Power Commis¬ 
sion, Docket No. E-6252; that the said proceeding entitled 
“Docket No. E-6252” then pending before the Federal 
Power Commission was instituted by an order of the 
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Federal Power Commission dated December 6, 1949, 
Docket Xo. E-6252, requiring Interstate Light and Power 
Company (Wisconsin) to show cause why Interstate Light 
and Power Company (Wisconsin) should not, amongst 
other things, file rate schedules for service to the Village 
of Benton, the City of Cuba City, the Village of Hazel 
Green and the City of Shullsburg in accordance with the 
provisions and requirements of Section 205 (c) of the 
Act, and Section 35.3 of the Commission's general rules 
and regulations. 

3. That said order to show cause dated May 19, 1950, 
Docket Xo. E-6252, required Wisconsin Power and Light 
Company to show cause why it should not file rate sched¬ 
ules for service furnished to the Village of Benton, the 
City of Cuba City, the Village of Hazel Green, and the 
City of Shullsburg in accordance with the provisions and 
requirements of Section 205 (c) of the Federal Power 
Act, and Section 35.3 of the Commission’s general rules 
and regulations, if, when, and as the acquisition of the 
Platteville Division property and facilities of Interstate 
Light and Power Company by Wisconsin Power and Light 
Company is approved and authorized; that thereafter, 
Wisconsin Power and Light Company under date of June 
2, 1950, made return to said order to show cause alleging 
in such return that the Federal Power Commission does 
not have jurisdiction to require Wisconsin Power and 
Light Company to file rate schedules for service furnished 
to the Village of Benton, the City of Cuba City, the Village 
of Hazel Green and the City of Shullsburg, and the Federal 
Power Commission, under date of June 5, 1950, acknowl¬ 
edged receipt of said return. 

4. That hearings were held in said proceedings before 
the Federal Power Commission on June 8, 1950, being 
concluded on June 9, 1950. Wisconsin Power and Light 
Company made no appearance at the hearing, and advised 
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the Federal Power Commission that it had no evidence to 
offer at the hearing, and the presiding officer at the hearing 
was so advised by staff counsel of Federal Power Com- 
mission. 

5. That at the time the hearing in the said proceeding 
was held, as aforesaid, on June 8, 1950, and concluded on 
June 9, 1950, Wisconsin Power and Light Company had 
no contract to serve any of the aforementioned Wisconsin 
municipalities; that said Wisconsin municipalities, prior 
to said hearing, and at the time said hearing was con¬ 
cluded, were receiving electric service at wholesale from 
Interstate Light and Power Company (Wisconsin); that 
Wisconsin Power and Light Company did not become the 
owner of the property referred to as the Platteville Divi¬ 
sion of Interstate Light and Power Company until mid¬ 
night of June 30, 1950, and consequently did not have 
possession of the books or records of service by Interstate 
of Wisconsin, nor knowledge of the means and methods by 
which service was rendered to said municipalities, except 
such information as appear of public record, and that 
all the detail information with respect to types, descrip¬ 
tion and character of property, and other information 
pertinent to said hearing, was in the possession solely of 
Interstate Light and Power Company (Wisconsin), and 
that Wisconsin Power and Light Company had no right 
to control the hearing on the part of respondents in Docket 
No. E-6252 and could not effectively participate in said 
proceeding. 

6. That prior to midnight of June 30, 1950, Interstate 
Light and Power Company (Wisconsin) received electrical 
energy from Interstate Light and Power Company (Illi¬ 
nois) generated at the latter company’s plant at Galena, 
Illinois, and transmitted into Wisconsin to supply cus¬ 
tomers of Interstate Light and Power Company; that prior 
to June 30, 1950, Wisconsin Power and Light Company 
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negotiated with the parent company of Interstate Light 
and Power Company (Wisconsin), to-wit: Northern States 
Power Company of Minnesota, for the purchase of certain 
properties of Interstate Light and Power Company (Wis¬ 
consin) designated as the Platteville Division, and that a 
portion of the energy so received by Interstate Light and 
Power Company (Wisconsin) was used and useful in 
supplying electric service at wholesale for resale to the 
aforesaid municipalities as well as rural areas all in 
Wisconsin; that Northern States Power Company of 
Minnesota was also the owner of all of the stock of Inter¬ 
state Light and Power Company (Illinois) and negotiated 
for the sale of that property. 

7. That the acquisition by Wisconsin Power and Light 
Company of the Platteville Division property of Interstate 
Light and Power Company (Wisconsin) was conditional 
upon the acquisition at the same time by other parties of 
the properties of Interstate Light and Power Company 
(Illinois), and that the contracts for the purchase by Wis¬ 
consin Power and Light Company of the Platteville Divi¬ 
sion property was conditioned upon the approval of the 
Public Service Commission of Wisconsin and of the Fed¬ 
eral Power Commission, and that the purchase of the Illi¬ 
nois property owned by Interstate Light and Power Com¬ 
pany (Illinois) was subject to the approval of the Illinois 
Commerce Commission and to the approval of the Federal 
Power Commission; that there was no certainty or assur¬ 
ance at the time the proceedings before the Federal Power 
Commission upon said order to show cause were being 
held on June Sth and 9th, 1950, that Wisconsin Power and 
Light Company would become the owner of the Platteville 
Division property of Interstate Light and Power Com¬ 
pany (Illinois). 

8. That under date of July 21, 1950, Wisconsin Power 
and Light Company notified the Federal Power Commis- 


16 


sion that pursuant to the order of that Commission dated 
June 1, 1950, Wisconsin Power and Light Company as of 
midnight on June 30, 1950, took over the physical pos¬ 
session of and assumed the responsibility of operating the 
electric public utility property known as the Platteville 
Division of Interstate Light and Power Company (Wis¬ 
consin) and merged said property with the property of 
Wisconsin Power and Light Company; that until said 
merger was completed, Wisconsin Power and Light Com¬ 
pany had no duty or authority whatsoever with respect to 
furnishing electric service to the four municipalities men¬ 
tioned; that in the order of the Federal Power Commis¬ 
sion here under review dated July 11, 1951, date of issu¬ 
ance July 12, 1951, the Federal Power Commission states: 

“While the record in this proceeding closed on June 
9, 1950, we may and do take official notice of the report 
of Wisconsin Power filed July 31, 1950, in Wisconsin 
Power and Light Company , Docket No. E-6282, dis¬ 
closing that its succession to ownership and operation 
of the Platteville Division property and facilities took 
place as of midnight June 30, 1950 ‘pursuant to’ our 
prior order issued June 21, 1950. That order required 
the parties to the transaction to adhere to the terms 
and conditions of Wisconsin Power’s application filed 
March 31,1950, including, among others, the following: 
that upon acquisition of the properties Wisconsin 
Power would continue to obtain its energy require¬ 
ments for the operation of such system from the same 
source, i. e., the Galena, Illinois steam plant of Inter¬ 
state Light and Power Company (Illinois) [Interstate 
of Illinois], for a period of at least two years and 
that it would own, maintain and operate such facilities 
as its predecessor, Interstate of Wisconsin, had there¬ 
tofore.” 

9. That the foregoing statement of the Federal Power 
Commission is incorrect; that Wisconsin Power and Light 
Company was not required to do as Interstate Light and 
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Power Company (Wisconsin) had been doing, and Wis¬ 
consin Power and Light Company’s said application 
states: 

“Applicant will continue to use the subject prop¬ 
erty for the purpose of furnishing electric service 
to and for the public in the service area of said Platte- 
ville Division of Interstate (Wisconsin); after an 
initial operating period of not to exceed two years, 
during which period a substantial portion of the power 
supply for the area may continue to be supplied from 
the Galena, Illinois, steam-electric generating plant 
(presently owned by Interstate of Illinois), certain of 
the electric transmission lines presently used for 
transmitting such power from Illinois will be used 
! in this connection only for standby and emergency; 
after live years from date of acquisition, such lines 
are expected to be used, insofar as Interstate opera¬ 
tions are concerned, only for the interchange of emer¬ 
gency power.” 

10. That as appears from the foregoing, Wisconsin 
Power and Light Company was not obligated to take energy 
from said Galena plant but had a right to take energy up 
to the limits specified in the contract, but planned to take 
only such energy from the Galena plant that Wisconsin 
Power and Light Company could not supply from its gen¬ 
erating plants in Wisconsin; that it was the then plan of 
Wisconsin Power and Light Company to furnish energy 
to each of the four municipalities mentioned from its own 
generating stations in Wisconsin as soon as it could make 
the necessary arrangements to do so, and that, as herein¬ 
before alleged, Wisconsin Power and Light Company had 
made arrangements, and was furnishing electrical energy 
generated in its plants in Wisconsin, to each of the City 
of Cuba City, Village of Hazel Green and Village of 
Benton. 

11. That Wisconsin Power and Light Company alleged 
in its application to the Federal Power Commission for 
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rehearing on the order here under consideration, and re¬ 
alleges the same as a part of its petition herein as follows: 

“That Wisconsin Power and Light Company at no 
time prior to the closing of the hearing in this proceed¬ 
ing on June 9, 1950, sold electric energy to either the 
Village of Hazel Green, the Village of Benton, the 
City of Cuba City or the City of Shullsburg; that on 
July 12, 1950, Wisconsin Power and Light Company, 
pursuant to a predetermined plan to supply the four 
municipalities with energy generated in its own plants 
in Wisconsin, disconnected the electric lines carrying 
electricity received from Illinois to each of Cuba City, 
Hazel Green and Benton, and connected said lines 
leading to each of said communities to lines of Wis¬ 
consin Power and Light Company that were energized 
from sources within Wisconsin, and that since July 12, 
1950, service to each of the municipalities of Cuba 
City, Hazel Green and Benton normally has been and 
is being supplied by energy generated in Wisconsin, 
and for these municipalities electric energy from the 
Galena plant lias been used only in emergencies.” 

12. That on August 25, 1951, the lines carrying electric 
energy from the Galena plant to Shullsburg, were discon¬ 
nected, and since that date the energy supplied to Shulls¬ 
burg has been generated by Wisconsin Power and Light 
Company in its plants located in Wisconsin, and that since 
August 25, 1951, no energy whatever from the Galena plant 
has been delivered to Shullsburg, nor to any of the other 
three municipalities. 

13. Your petitioner further alleges that the Platteville 
properties formerly owned by Interstate Light and Power 
Company (Wisconsin) are located in southwestern Wis¬ 
consin and entirely within the two counties of Grant and 
Lafayette; that the Village of Hazel Green (population 
635—1950 census) and the City of Cuba City (population 
1,333—1950 census) are each located in Grant County, and 
the City of Shullsburg (population 1,306—1950 census) 
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and the Village of Benton (population S42—1950 census) 
are each located in Lafayette County; that the Wisconsin 
Power and Light Company, since acquisition of the Platte- 
ville property, taking possession thereof on midnight June 
30, 1950, has supplied energy to each of the foregoing 
municipalities mentioned, to the extent only and as set 
forth and described in paragraph numbered 11. 

14. That prior to midnight on June 30, 1950, your peti¬ 
tioner Wisconsin Power and Light Company furnished no 
electric energy to any of the municipalities, and the energy 
furnished to said municipalities prior to said date was 
furnished, as your petitioner is informed and believes, by 
Interstate Light and Power Company (Wisconsin). 

15. That on July 12, 1950 the Federal Power Commis¬ 
sion issued its opinion No. 215 and order, by which the 
Commission directs as follows: 

“Wisconsin Power shall, within 30 days from the 
issuance of this order, file with the Commission rate 
schedules for its electric service to the Village of 
Benton, the City of Cuba City, the Village of Hazel 
Green, and the City of Shullsburg, in accordance with 
tlie provisions and requirements of Section 205 of the 
Federal Power Act and Part 35 of the Commission’s 
Rules and Regulations.” 

16. Wisconsin Power and Light Company filed timely 
application for rehearing, as provided by Section 313 (a) 
of the Federal Power Act, and under date of August 21, 
1951, date of issuance being August 27, 1951, the Federal 
Power Commission issued an order denying the application 
for rehearing. 

17. The relief requested by your petitioner herein is 
that the aforesaid order of the Federal Power Commission, 
Docket No. E-6252, dated July 11, 1951 and issued July 12, 
1951, and the order dated August 21, 1951, and issued 
August 27, 1951, denying the application of Wisconsin 
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Power and Light Company for rehearing, and affirming the 
prior order, be wholly set aside. 

18. The points upon which your petitioner, Wisconsin 
Power and Light Company, relies and intends to rely, are 
as follows: 

(a) That the Federal Power Commission is without 
jurisdiction to fix rates or to require the filing with it 
of a schedule of rates for the sale of electric energy 
by Wisconsin Power and Light Company to any or 
either of the four municipalities involved, to-wit: 
Shullsburg, Hazel Green, Cuba City and Benton; 

(b) That the nature of the business carried on be¬ 
tween Wisconsin Power and Light Company and each 
of said municipalities is local in character and is not 
national in character. 

(c) That there is no finding by the Commission 
that the nature of the business carried on between 
Wisconsin Powder and Light Company and said munici¬ 
palities is national in character, nor is there any evi¬ 
dence in the record to sustain a finding, if one were to 
be made, that such service is national in character; 

(d) There is no finding that the statutes of Wis¬ 
consin, under which the Public Service Commission of 
Wisconsin acted, and continues to act, in regulating the 
rates here in question, are either invalid or inap¬ 
plicable ; 

(e) The Federal Power Commission does not have 
jurisdiction under the Federal Power Act over the 
sale of electric energy at wholesale to municipalities; 
that the Federal Power Act states that the sale of 
electrical energy at wholesale, when used in the Act, 
means sale of electric energy to any person for resale; 
that the Federal Power Act defines, for the purpose of 
the Act, the word “person” as including a corporation, 
but expressly states that the word “corporation” shall 
not include “municipalities” as defined in the Act; 

(f) That Wisconsin Power and Light Company at 
no time prior to the close of the hearing in this pro¬ 
ceeding on June 9, 1950, sold electric energy to either 
the Village of Hazel Green, the Village of Benton, the 
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City of Cuba City or the City of Shullsburg; that on 
July 12, 1950, Wisconsin Power and Light Company, 
pursuant to a predetermined plan to supply the four 
municipalities with energy generated in its own plants 
in Wisconsin, disconnected the electric lines carrying 
electricity received from Illinois to each of Cuba City, 
Hazel Green and Benton, and connected said lines 
leading to each of said communities to lines of Wis¬ 
consin Power and Light Company that were energized 
from sources within Wisconsin, and that since July 12, 
1950, service to each of the municipalities of Cuba 
City, Hazel Green and Benton normally has been and 
is being supplied by energy generated in Wisconsin, 
and for these municipalities electric energy from the 
Galena plant has been used only in emergencies; 

(g) That Wisconsin Power and Light Company did 
not own prior to July 1, 1950, the facilities used in 
supplying the four municipalities mentioned, and did 
not supply electric energy to any of the four munici¬ 
palities mentioned; did not have possession of the 
records or books relating to the operation of the 
facilities that had theretofore been used in furnishing 
service to said municipalities, and was under no duty 
to file any schedule of rates for service to said munici¬ 
palities or any of them; that no hearing has been held 
in said proceeding since said hearing was closed on 
June 9, 1950, and that Wisconsin Power and Light 
Company has had no opportunity since it became the 
owner of the Platteville Division property, to be heard 
with reference to its operation of said property, and 
that said order was entered without according to Wis¬ 
consin Power and Light Company due process of law; 

(h) That the order is based on an incorrect rule of 
law, namely, that the Federal Power Commission has 
jurisdiction merely because the matters here involved 
are sales for resale in interstate commerce, irrespective 
of whether the business is of local concern, and ignor¬ 
ing the fact that prior to the enactment of the Federal 
Power Act the states had power to regulate sales of the 
type here involved, and that the State of Wisconsin has, 
pursuant to valid legislation, regulated the matters 
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here involved for many years and has continued to 
regulate and is now regulating rates for such sales, 
which sales are of local concern, and that Part 2 of the 
Federal Power Act was designed to take no authority 
from state commissions and in no manner to usurp 
state regulatory authority, its purpose being to confer 
jurisdiction on the Federal Power Commission only 
over those matters which are not subject to regulation 
by the state, and gave the Commission no jurisdiction 
over facilities used in local distribution; 

(i) That the lines and other facilities used to supply 
each of the four municipalities with electric energy are 
facilities used in local distribution, and by reason 
thereof Wisconsin Power and Light Company is not a 
public utility within the meaning of the Federal Power 
Act. 

19. That sale of electricity to each of the four munici¬ 
palities, to-wit: Hazel Green, Benton, Shullsburg and Cuba 
City, is and has been for many years last past regulated by 
the Public Service Commission of Wisconsin, and that the 
contracts pursuant to which Wisconsin Power and Light 
Company supplies electric energy to each of said munici¬ 
palities at wholesale for retail, is and has been filed with 
the Public Service Commission of Wisconsin. 

20. That the findings of fact made by the Federal Power 
Commission are insufficient to support the order. 

21. The furnishing of electric service by Wisconsin 
Power and Light Company to each of the four small 
municipalities mentioned, of electric energy received from 
the Galena, Illinois, plant and transmitted over facilities in 
Wisconsin owned by Wisconsin Power and Light Company, 
is a local matter, local not only to the state, but local with 
respect to two counties in the state. This service has been 
regulated by the Public Service Commission of Wisconsin 
over a period beginning long before the enactment of the 
Federal Power Act, and continued to the present time, and 
there is no claim made that such regulation is not sufficient 
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to protect the public with respect to adequacy of service 
and reasonableness of rates, nor is there any claim made 
that this particular business of furnishing electrical energy 
to these four small municipalities is essentially national in 
character, nor is there anything in the record in this pro¬ 
ceeding to warrant such an assertion and to oust the state 
and its Public Service Commission of right and authoritv 
to continue the regulation by the state Public Service Com¬ 
mission of this particular business. 

Wherefore, petitioner prays for review and the relief 
heretofore requested setting aside in whole the orders here 
under review. 

Wisconsin Power and Light Company, 

Carl J. Forsberg, 

Vice President. 

William Ryan 
and 

Schubring, Ryan, Petersen & Sutherland, 

Counsel for Petitioner. 
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State of Wisconsin, 
County of Dane. 


Carl J. Forsberg, being first duly sworn, on oath deposes 
and says that he is Vice-President of Wisconsin Power and 
Light Company, petitioner herein; that he has read the 
foregoing petition to review orders of the Federal Power 
Commission, and knows the contents thereof except as to 
matters therein stated on information and belief, and as to 
those matters he believes them to be true; that the informa¬ 
tion on which he relies came to the affiant in the regular 
course of his activities as an officer of Wisconsin Power and 
Light Company, and such information constitutes the 
grounds of his knowledge and belief; that this verification 
is not made by the petitioner for the reason that it is a 
corporation; that affiant makes this affidavit in behalf of 
said corporation and is authorized so to do. 

Carl J. Forsberg. 

Subscribed and sworn to before me this 32tli day of 
October, 1951. 

Alma V. Rydell, 

(seal) Notary Public , Dane 

County , Wisconsin. 

My commission expires Aug. 3, 1952. 
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TESTIMONY IN DOCKET E-6252 TAKEN BEFORE FEDERAL 
POWER COMMISSION EXAMINER ON JUNE 8-9, 1950. 

[ 2 ] 

Presiding Examiner: Wisconsin Power and Light Com¬ 
pany ? 

Mr. Bell: I might state in that particular, Mr. Examiner, 
that Mr. Ryan, of the firm of Schubring, Ryan, Petersen 
and Sutherland, by letter and telephone call advised that 
due to press of other business, particularly before the Su¬ 
preme Court of Wisconsin, he, Mr. Ryan, would not be 
present today, and he did not anticipate that any of the 
company’s officials would be here, and he simply stated that 
he didn't feel that the matter of his absence would be im¬ 
portant for the reason that they had nothing which they 
expected to present. They expect to present no evidence. 

[13] 

L. 0. Rasmussen: 

By Mr. Erickson: 

Q. You are Mr. L. 0. Rasmussen? A. That is right. 

Q. You live at Galena, Illinois? A. That is right. 

Q. And you are General Superintendent of the Inter¬ 
state Light and Power Company, an Illinois Corporation? 
A. Yes. 

Q. They refer to that as the Galena Division? A. That 
is right. 

Q. And the Galena Division also takes in what you call 
the Platteville Division? A. That is right. 

Q. And your Platteville Division consists of the prop¬ 
erty owned and operated by the Interstate Light and Power 
Company, a Wisconsin Corporation? A. Yes. 
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Q. How long have you been at Galena? A. 15 years, 
next August. 

Q. And you have been General Superintendent during 
all that time? A. Yes. 

Q. And you are acquainted with the lines? 

[14] 

A. I am. 

Q. And other facilities the companies have down there; 
is that right? A. Yes. 

[33] 

Q. The current is then sold by Interstate Light and 
Power of Illinois to Interstate Light and Power of Wiscon¬ 
sin at the State line, is that correct ? A. Yes, sir. 

Q. And then there is a transformer at or near the State 
line? A. Over the State line in Wisconsin at the Hazel 
Green Substation. 

Q. And there is a transformer on each one of these lines 
that we have been talking about ? A. There is one trans¬ 
former bank that can be transferred to either one line or 
the other. 

[34] 

Q. Will you tell me about how far north of the Wiscon- 
sin-Illinois State line this transformer is located? A. Ap¬ 
proximately 21 miles. 

Q. Now, where is Hazel Green with reference to this 
transformer? A. Approximately—the village of Hazel 
Green? 

Q. Yes. A. Approximately three miles west. 

Q. Of the transformer? 

[35] 

A. That is right. 

Q. Now, the electrical energy, as I understand it, then, 
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runs up to this transformer, or bank of transformers, and 
then what happens? A. It is stepped down to 4,000 volts 
from the transmission voltage of 34.5, and extends on into 
the village of Hazel Green. 

Q. Xow, the fact is, is it not, that the same current that 
goes in does not go out of the transformer? A. Well, it 
comes out at different voltage. It comes out at 4,000 volts. 

Q. There is an induced current, is there not ? A. An 
induced current, yes, between the primary volt and the 
4,000 volt. 

Q. Now, as I understand it, then, from this transformer 
2-i miles north of the Wisconsin-Illinois line the current 
goes into Hazel Green at 4,000 volts? A. That is right. 

Q. Now, where is the current sold to Hazel Green, the 
communitv of Hazel Green? A. "Right at the citv limits of 
Hazel Green. 

Q. And is there any equipment or anything there at the 
point of sale? A. There is 4,000 volt metering equipment, 
yes. 

Q. And title passes at the metering equipment? 

[ 36 ] 

A. les, sir. 

Q. And then the current is distributed by the village of 
Hazel Green to its consumers? A. Yes, sir. 

Q. And is sold by them to its consumers? A. That is 
right. 

Q. Now, going north from the transformer that you have 
just described, I notice that one of these black lines which 
is marked 34.5 k.v. goes off toward Shullsburg, is that cor¬ 
rect? A. That is correct. 

Q. Now, referring to that line that goes off towards 
Shullsburg, are there any other transformers or equipment 
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on the line? A. Yes, there are. There are several sub¬ 
stations to step the volt range from 34.5 to 4,000. 

Q. When you talk about 34.5, you mean 34.5 k.v.? 
A. k.v. 

Q. And when you talk about 4,000, you mean 4,000 volts? 
A. That is right. 

Q. So in reference to 34.5 k.v., 4,000 would be 4 k.v.? 
A. That is right. 

Q. Now, where are these transformers that you are talk¬ 
ing about on this Shullsburg line? A. There is one sub¬ 
station called our Murphy Sub, there is the Mullen Sub, the 
Calumet and Hecla Mining Substation, 

[ 37 ] 

the Vinegar Hill Substation, and the Shullsburg Substation. 

Q. Now, just tell me how the current runs when it comes 
into this—leaves the substation 21 miles north of the State 
Line and then goes up toward Shullsburg. Tell me just 
exactly how that current flows. A. Well, it flows along 
this transmission line to these various substations, and then 
is transformed to 4-KY., or 4,000 volts, at the Murphy Sub¬ 
station, and the other stations. 

Q. Then this document marked Exhibit 2 does not show 
any of the 4,000 volt lines which flow from these Murphy 
Substations, the New Mullen Substation, the Calumet Sub¬ 
station or the Shullsburg Station, is that right? A. That 
is right. 

Q. So you don’t show the entire system on Exhibit 2? 
A. That is right. 

Presiding Examiner: You referred to a Vinegar Hill 
Substation. Where is that shown? 

The Witness: It should be shown a mile south of the 
Calumet-Hecla Mine. That addition was put in after this 
map was prepared. 
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By Mr. Torkelson: 

Q. And wliat does the Vinegar Hill Substation—what 
function does that perform? A. That performs to the 
Vinegar Hill Zinc Mining Company, only. It has one 3-phase 
1,000 k.v. transformer bank which 

[ 38 ] 

steps the voltage from 34.5 to 4 k.v. 

Q. That is a different transformer from the one that 
serves the Calumet Mine? A. That is right. 

Q. But it is off that same line that leads to the Calumet 
Mine as appears on Exhibit 2 ? A. It is off the same trans¬ 
mission line. 

Q. Now, at Shullsburg, will you tell me exactly what 
happens at Shullsburg? A. We step the voltage from 34.5 
to 4,000. It is metered at 4,000 within the substation, and 
from that point on, the City of Shullsburg own the distribu¬ 
tion system and sell current to their customers. 

Q. Where does title pass? A. At the meter. 

Q. At the meter? That is after it is stepped down to 
4,000 volts ? A. That is right. 

Q. And when you talk about stepping it down from 34.5 
k.v. to 4,000, you mean stepping down by use of a trans¬ 
former? A. That is right. 

Q. All right, now, turning again to this transformer 24 
miles north of the State Line, I notice that there is also a 
34.5 k.v. line which extends north towards Cuba City, is 
that right? 

[ 39 ] 

A. That is right. 

Q. Now, will you tell me what if any equipment exists 
between the transformer 24 miles north of the State Line 
and what is marked there Cuba City Sub? A. The only 
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equipment between the two points is the 34.5 k.v. transmis¬ 
sion line, and an underbuild of 4,000 volt distribution. 

Q. What do you mean by an underbuild? A. I mean 
that the 4,000 volt line is on the same transmission poles. 

[ 40 ] 

Presiding Examiner: You use the same poles, or what¬ 
ever you use for it ? 

The Witness: That is right. 

By Mr. Torkelson: 

Q. So it goes to Cuba City substation, and then what 
happens? A. At that point we have another transformer 
bank that steps the voltage down to 4,000 volts, and extends 
on into Cuba City, and there are also two other 4,000 volt 
lines from this same transformer bank which come back 
under this transmission line toward Hazel Green, and also 
extend to the line toward Darlington. Those 4,000-volt lines 
are distribution lines to serve rural customers. 

Q. Do those 4,000-volt lines appear on Exhibit 2? 
A. No; with the exception that the 4 kv line is shown into 
Cuba City. 

Q. That is the 4 kv line, then, that serves the village of 
Cuba City. Now, where is the title to that current trans¬ 
ferred? A. At the city limits—or may I correct that? Very 
close to the city limits of Cuba City. 

Q. And is there metering equipment there ? A. There is. 

Q. And where does the title transfer take place? A. At 
that point. 

[ 43 ] 

Q. Now, turning to the portion of the line from the Cuba 
City substation to Platteville, you say there at or near 
Platteville there are some more transformers? A. That is 
right; just for the village of Platteville. 
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Q. What do they do; transform the current from 34.5 kv 
down to 4 kv.? A. It does. 

Q. Where does that take place? A. Eight within the 
village limits of Platteville. 

Q. Where does the title to the current—where is that 
exchange, or where is it passed? A. We own the distribu¬ 
tion system in Platteville. 

Q. You own the distribution system? A. That is right. 

Q. And do you serve your retail customers at Platte¬ 
ville? A. We do. 

Q. So there is not any sale to the village of Platteville? 

[ 44 ] 

A. No, sir. 

[ 47 ] 

Q. Now, will you tell me how the current gets to Benton? 
A. The Benton line is connected to the 4 kv transformers 
at the Hazel Green substation. 

Q. Now, may I interrupt? Are those the substations 
which are 2.5 miles north of the state line? A. Yes; and 
extends part of the way under our transmission line, and 
thence north about three miles to the village of Benton. 

Q. Where is the title exchanged? A. At the 4 kv meter¬ 
ing equipment, which is located within the city limits of 
Benton. 

Q. And you say that it is about 4 miles from the Hazel 
Green substation to Benton? A. About 6 miles. 

Q. How far is it from the Cuba City substation to 
Cuba City? A. Three miles. 

Q. Now, you also serve certain other customers off of 

these various lines; do vou not? A. We do. 

•> 
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[ 48 ] 

Q. Do you serve any other customers off of these 34.5 
kv lines? A. Yes; that is after it is transformed into 
4000. 

Q. Do you serve any of these customers off the 34.5 
kv lines at 34.5 kv? A. None except the Calumet and 
Hecla Mines, and the Shullsburg and Vinegar Hill, zinc 
mine, but again they are transformed to lower voltage. 

Q. What was the first one you mentioned? A. Calu¬ 
met and Hecla Mines. 

Q. Where is that located? A. Right at this point (in¬ 
dicating). 

Q. That shows on Exhibit 2 as Calumet Mine? A. 
Right. 

Q. And what was—you also mentioned the Village of 
Shullsburg, which as I understand on your previous ex¬ 
amination took the current at 4000 volts. A. It does. 

Q. Now, does anybody else get it direct at 34.5 kv? 
A. No, sir. 

Q. Just those two—just that one; just the Calumet 
mine? A. And the Vinegar Hill zinc mine. 

Q. Do they use the current at 34.5 kv? A. No; it is 
transformed to 4 kv. 

[ 49 ] 

Q. Who does the transformation? Who owns that 
equipment? A. At the Calumet and Hecla Mine, we 
own one substation, and they own the other. It is me¬ 
tered at 34.5 kv. 

Q. "What is it sold at? A. It is sold at 34.5 kv. 

Q. And what about the Vinegar Hill mine? A. In 
that location, we own the substation, and it is sold at 4 kv, 
metered at 4 kv. 
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Q. So that isn’t sold direct at 34.5 kv; the Vinegar 
Hill? A. That is right. 

Q. Now, Calumet Mine, you sell to them as a retail 
consumer; do you not? A. That is right. 

Q. They don’t distribute that current to anybody? 
A. Xo, sir. 

Q. Xow, turning to your 4,000 volt distribution sys¬ 
tem, tell me the customers that vou serve off that system 
other than the various municipalities that have been men¬ 
tioned. A. Well, there are a large number of rural cus¬ 
tomers on all of these four kv lines in this whole area. 

Q. Xow, what area are you referring to? A. Speak¬ 
ing of this area from Shullsburg back to the 

[ 50 ] 

Hazel Green sub. 

Q. Could you give me the names of those customers? 
A. I have a record of them. 

Q. Will you produce that record? A. I can’t give you 
the names of the rural customers, because there are so 
many of them. 

Q. IIow many are there; can you give us an estimate 
of that ? A. I have a total of 376 in the entire Wisconsin 
area. Xow, we were talking about this particular line. 
I don’t have that broken down that way. 

Q. How many are there in the entire area that you 
serve off this line? A. 376 are served from the 4 kv 
lines. 

Q. And these are all sales to these rural customers at 
retail; is that correct? A. That is correct; then one 
other thing: we have on these 4 kv lines several mines, 
namely, Little Mullen Mine, Chestnut Hill Zinc Company, 
Kittoe Mine, Deuce Mining Company, the Vinegar Hill 
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Zinc Company, Benton Milling Company, Cuba Mining 
Company. 

Now, some of these mines have been shut down. How¬ 
ever, in 194S we were serving some of them to some ex¬ 
tent. 

[ 53 ] 

By Mr. Torkelson: 

Q. I think the last question was on the amount of 
energy sold to these various mines. A. The total kilo¬ 
watt hours sold to these various companies from Janu¬ 
ary, 1948, to December, 1949, a two-year period, was 
9,148,255 kilowatt hours. 

[ 54 ] 

A. After December, 1949, there was only one mining 
company operating in this particular 4 kv system, and 
that is the Vinegar Hill Zinc Company. I have the figures 
bv months. 

w 

For instance, in January they used 227,400; February, 
209,400; March, 223,200; April, 205,500. I haven’t any 
figures with me after that date. 

Q. Now, you state that you are not now presently 
serving some of these other companies? A. That is right. 

Q. Are those mines closed down at the present time? 
A. They are closed, with the exception of the Vinegar 
Hill Zinc, which I just mentioned. 

Q. If and when you get a resumed business activity, 
and they go back into production, I assume you will con¬ 
tinue to serve them? A. We will. 

Q. Now, you also stated that you served a consider¬ 
able number of rural customers. Are those customers 
principally farmers or small businessmen, or what? A. 
Principally farmers. 
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[ 55 ] 

Presidin'? Examiner: Then vou think that would be 
more than the service to any one mine? 

A. Yes; the kilowatt hours consumed by the farmers 
would be more than any one mine. 

By Mr. Torkelson: 

Q. Now, you told me previously that with respect to 
Certain communities, the energy went through a trans¬ 
former and 

[ 56 ] 

was reduced to 4000 volts, and then the current was sold 
to these communities at metering stations. That is right, 
now, isn’t it? A. That is right. 

Q. Now, the fact is, is it not, that you also sell certain 
retail customers from the 4000 volt line that serve these 
various communities? A. We do. 

Q. Could you give me the specific examples where 
that occurs? A. The Cuba City feeder serving the town 
of Cuba City also serves a considerable number of rural 
customers. 

Q. How many; would you say? A. 25 or 30. 

Q. And these customers are farmers that use the elec¬ 
tricity for their own use? A. That is right. 

Q. And this Cuba City situation is where these farmers 
receive the ener<?v off of the same 4000-volt line that 
serves Cuba City; the city of Cuba City? A. Yes. 

Q. Now, can you give me any other community -where 
that situation exists? A. The same situation is true with 
regard to the village of Hazel Green, and Benton. 

[ 57 ] 

Q. All right. Now, how many customers do you serve 
off the line to the village of Hazel Green? A. Approxi¬ 
mately 20. 
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Q. And these 20 customers are likewise farmers? A. 
They are. 

Q. And they take this current off this 4000-volt line for 
their own use? A. They do. 

Q. Now, referring to the village of Benton, how many 
of these farmers do you serve off this line; the 4000-volt 
line that serves Benton? A. Approximately 30. 

Q. And they are in the identical situation. They re¬ 
ceive this current off this 4000-volt line, and use it for 
their own purposes? A. Yes. 

Q. And these are farmers just like the rest; is that 
right? A. Yes; they are. 

Q. Now t , are there any other situations like that that 
you know of? A. The Murphy substation, Mullen Sub¬ 
station, Hazel Green and Cuba Sub have 4000-volt lines 
that are all interconnected, or they can be. Normally 
these substations are operated separately, or open, but 
there are a large number of rural 

[ 58 ] 

customers on these 4000 volt distribution lines. 

Q. Now, the fact is that you regard these 4000-volt 
lines as distribution lines for all purposes of vour co- 
poration; that is right, is it not? A. That is right. 

[ 61 ] 

Q. Reference has been made to the various farmers, 
particularly on the line from Cuba City substation to Cuba 
City. At what pressure is the electric energy distrib¬ 
uted to those farmers? A. At 4000 volts, or 4 kv. 

Q. And is it used at that pressure on the premises 
of the consumer? A. No; at 230 and 115 volts. 

Q. There is a further reduction from the 4000 volts 
down to the 230 or 115? A. Yes. 
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Q. At what pressure is the metering done to these 
rural customers? A. 230 volts. 

[65] 

Q. Reverting for the moment, Mr. Rasmussen, to the 
sales to your rural customers, using the Cuba City line 
as an example, from which you stated a number of farmers 
were served at 4000 volts, I understood from the previ¬ 
ous statement you made that the billing was on the basis 
of 115-230 volt setup; is that right? A. These rural 
lines extend to the farmers’ premises at 4000 volts, and 
there it is naturally stepped down to 115 or 230 volts for 
their use. 

Q. And that involves a stepdown transformer? A. At 
the customer’s premises; yes. 

Q. And to whom does that stepdown transformer be¬ 
long, Mr. Rasmussen? A. To the company. 

Q. Meaning your company? A. Our company; yes. 

[ 66 ] 

Q. And at what pressure is the metering done at which 
the bills are rendered? A. At 230 volts. 

Q. And that is also the property of the company? 
A. The meter is the property of the company; that is right. 

Q. So that to all intents and purposes, the customers’ 
ownership is from the outlet side of the 230-volt meter; 
is that it ? A. From the load side of the meter. 

Q. As distinguished from the other side known as the 
line side? A. That is correct. 

Q. Referring again, Mr. Rasmussen, to Exhibit No. 2, 
to the stretch of line running north from the Murphy sub¬ 
station, I notice that that is the same character of designa¬ 
tion as the other lines which are designated 34.5 kv. Is that 
also of that type? A. It is. 
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Q. And that is true for the line shown on the map as 
going north from the Calumet Mine? A. You mean from 
Shullsburg to the Calumet Mine? 

Q. Yes. A. That is 34.5 also. 

Q. And may both of those lines be described as being 

[67] 

tapped off of the 34.5 kv line running to Shullsburg; is 
that right? A. Yes. 

[71] 

Q. Just for the sake of clearing up one point on the 
record, Mr. Rasmussen, as a practical matter, a certain 
amount of the energy generated at the Galena station goes 
up to Hazel Green substation, and from there is returned 
to the State of Illinois and is consumed by customers at 
Menominee and other points? 

[72] 

A. That is right; there is a single phase rural line 
that comes back under the transmission line, thence west, 
along the state line to serve rural customers in Illinois 
and Wisconsin. 

Incidentally, there is a substation in this line that steps 
the voltage from 4 kv up to 6.9 kv for rural lines in the 
Menominee area. 

Q. And there are a number of customers served off 
that line of the general, so-called, rural type? A. Yes. 

Q. And some of those are in one state, and some are 
in the other, due to the proximity of the line to the state 
line? A. That is right. 

Q. At the expense of some possible repetition, Mr. 
Rasmussen, will you describe in detail precisely the manner 
in which the energy of the Interstate Light and Power 
Company of Wisconsin is made available in the village 
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of Hazel Green, please? A. The voltage is stepped from 
34.5 down to 4 kv through a bank of transformers, thence 
on to the village of Hazel Green, where it is metered. 

Q. The step down transformers, I understand, are the 
property of the company? A. They are. 

[ 73 ] 

Q. And the 4 kv line is also the property of the com¬ 
pany? A. Up to the metering equipment. 

Q. And that metering equipment is the property of the 
company? A. It is. 

Q. I believe you indicated that in the Hazel Green 
situation there is a distance of about three miles from a 
substation to the point of connection with the village of 
Hazel Green facilities? A. Yes. 

Q. Is there any service taken off that kv line in that 
three-mile distance? A. Rural customers are taken off that 
line, off the 4 kv line. 

Q. And is that also true of the situation on the 4 kv 
line running to Benton? A. Yes. 

Q. And in all of those instances, Hazel Green, Benton, 
Shullsburg, and Cuba City, the metering equipment is the 
property of the company? A. In the case of those four 
towns that you mentioned, the metering equipment is our 
property. 

Q. And all of the facilities up to the metering equip¬ 
ment are the property of the company? 


A. 


Yes 


[ 74 ] 


Q. Just as a matter of information, in the four com¬ 
munities referred to, Hazel Green, Benton, Cuba City and 
Shullsburg, the actual distribution to the residents of that 
community is done by some municipal organization; is 
that right? A. Yes; it is owned by the municipality; 
that is correct. 
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[ 76 ] 

A. To state the case of the Hazel Green line, as I 
stated, we have several rural customers on this 4 kv line. 

Now, I can think of one case where we build perhaps a 
half a mile off from the main line, at 4000 volts, set a 
distribution transformer, a 3 kva transformer, which steps 
the voltage down to 115 or 230 volts to serve the customer. 

Presiding Examiner: And how many customers would 
you serve at the end of that line with the breakdown? 

The Witness: Perhaps just the one. It is possible we 
would have more on there, but in this case I recall it is one. 

By Mr. Honeck: 

Q. And the 4000-volt line is owned by whom? A. By 
the Interstate Light and Power Company of Wisconsin. 

Q. And who owns the transformer equipment? A. The 
company. 

Q. And where is the meter located? A. Usually on 
the house; a barn; on a pole. 

Q. And where is the transformer located? 

[ 77 ] 

A. A span or two from the meter. 

Q. So that there is a line between the transformer 
and the meter which carries the reduced current; is that 
right? A. That is right. 

Q. And who owns the line between the 4000-volt line, 
between the transformer and the meter? A. The company. 

Q. The company owns that also? A. Yes. 

[ 114 ] 

Presiding Examiner: There is one other thing that 
hasn’t been clarified yet, and I don’t know whether counsel 
intend to clarify that later by this witness or not; and that 
is the change that is referred to in the pleadings by which 
certain 
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properties are being transferred or have been transferred 
from Interstate Light and Power Company of Wisconsin 
to the Wisconsin Power and Light Company. 

1 think that ought to be clarified on the record at some 
stage. 

Mr. Bell: In that particular, Mr. Examiner, I might 
point out that that matter is pending at the present time, 
and the transfer, as such, has not been consummated. 

For purposes of identification, the transfer of the prop¬ 
erty in Wisconsin to the Wisconsin Power and Light Com¬ 
pany has been docketed under Docket E-6282, and the trans¬ 
fer of the Illinois properties to the Northwestern Illinois 
Gas and Electric Company has been docketed under Docket 
No. E-62S3. 

No final order by this Commission has been entered in 
either proceeding. 


[ 124 ] 


Cross Examination by Mr. Torkelson. 

Q. When did you sell your properties to the village of 
Shullsburg, Mr. Herrmann? A. I don't recall the exact 
date, but it was between 1937 and 1939, some time, as I 
recall. 

Q. Now, there has been some reference made in the 
record to a proposed transfer of the Platteville Division, 
the Platteville properties of the Interstate Light and Power 
Company of Wisconsin, to the Wisconsin Power and Light 
Company. 

'If that transfer should be consummated, the fact is that 
the system may be operated differently than it is at the 
present time; is it not? 

Mr. Bell: Just a minute, Mr. Examiner. I fail to see 
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the relevancy of that, since this witness is representing or 
purports to represent the present operator of the property, 
which is the vendor and not the vendee. What the svstem of 
operation will be after that, I don’t think this witness is in 
a position to state. 

Presiding Examiner: I don’t know. The answer seems 
to be obvious, anyway, in which case, when somebody buys 
the property 

[ 125 ] 

they have the right to operate it as they see fit. 

I don’t know that the answer is going to do any harm. 
I will allow the witness to answer. Will you read the ques¬ 
tion back? 

(Question read) 

The Witness: It may be operated differently; yes. 

By Mr. Torkelson: 

Q. And the fact is that within a relatively short period 
of time, there may be no current coming into the system 
from Illinois? 

Mr. Bell: Mr. Examiner, that just opens up an entirely 
foreign field here. We are not trying the transfer of prop- 
ertv case. That is entirelv immaterial and irrelevant, and 
hasn’t a thing in the world to do with the present inquiry, 
and I object. 

Presiding Examiner: I think we are primarily interested 
in the present situation here. I think it is rather obvious 
that new owners can get their electric energy wherever they 
want to, if thev are able to buv it. 

It seems to me that we are getting rather far afield on 
that, Mr. Torkelson. 

Mr. Torkelson: May I state this: Of course, we did not 
inject this issue into the case. The Wisconsin Power and 
Light—there has been an attempt to bring them into the 
case, and if we are going to face the issue to the present 
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situation, that is one thing. 

They aren’t a purchaser; they haven't got the property, 
and it seems to me that \vc have to take one side or the 
other. If it is going to be confined to the situation as it 
exists today, that is perfectly satisfactory to me. 

Presiding Examiner: My only purpose in desiring to 
get something in here to show what the status of it is as 
regards this transfer is simply to show or to explain for the 
record what became of this other party here, this Wisconsin 
Power and Light Company. They have been made parties 
here. 

Mr. Torkelson: Of course, we don’t represent them. We 
didn’t bring them into the picture. 

Presiding Examiner; I appreciate that, but the purpose 
is the historical purpose of finding out just what the status 
is. The fact that this property is to be transferred—ap¬ 
parently we have no attempt here on the part of Wisconsin 
Power and Light to show one way or the other. They 
haven’t come in here to show how they intend to operate it, 
or whether they intend to operate it at all. As far as the 
record shows in this proceeding, we have nothing beyond 

the mere statement in an order somewhere that thev are 

* 

proposed purchasers. 

I wanted to get a little something into that. T think T can 
stipulate enough here as to that situation without dragging 
in the whole storv. 

[ 127 ] 

Mr. Torkelson: Well, may we understand, then, that 
so far as Wisconsin Power and Light Company is concerned 
that the record will be based on the situation as it exists at 
the present time? 

Presiding Examiner: It will be, as far as the present 
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record is concerned. What they intend to do in the future 
we can’t determine, until we know whether they are going 
to get hold of it. 

[ 128 ] 

Mr. Eesley: I want to clear up one thing: Mr. Torkel- 
son made some suggestion, I believe, about whether or not 
there is any agreement as to the effect of this proceeding 
as to Wisconsin Power and Light Company. We do not 
agree it does not have an effect upon the Wisconsin Power 
and Light Company. They will be bound by whatever action 
is taken here that effects 

[ 129 ] 

them as a party to this proceeding, which they are, and I 
don’t want any statement here binding— 

Presiding Examiner: I didn’t understand that was Mr. 
Torkelson’s statement. I understood it was the other way 
around: not that the Wisconsin Power and Light wouldn’t 
be bound, but that we wouldn’t be bound here by any action 
of the Wisconsin Power and Light Company. 

I believe you misunderstood him. 

Mr. Torkelson: Also, further, it is our understanding 
that inquiry is limited to the situation as it exists at the 
present time, insofar as the method of transmission and 
other distribution and physical layout of these various sys¬ 
tems is concerned. 

Presiding Examiner: I think that could well be. We 
are not probing something in the future. However, a sit¬ 
uation might well exist whereby adoption of an order 
adopted in this proceeding before the method of operation 
could be changed by Wisconsin Power and Light Company 
after they acquire the property, if they do, they might have 
to come to this Commission to get authority to discontinue 
certain services which are interstate in nature. 
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Mr. Torkelson: Of course, I don’t suppose it can be 
stipulated or agreed as to whether Wisconsin Power and 
Light is or is not bound by these proceedings. I think that 
is a question of law. 

[ 130 ] 

Presiding Examiner: That is a matter of law. 

Presiding Examiner: The hearing will be in order. 

Before we proceed, it has been understood in conference 
during the recess that the application of the Wisconsin 
Power and Light Company in Docket Xo. E-62S2 may be 
received in evidence as Item B by reference, for the purpose 
of showing what is requested by that corporation from the 
Commission, and I understand that it is not proof of any of 
the facts alleged therein. 

(The document above referred to was incorporated in 
evidence by reference as Item B.) 

[ 141 ] 

Mr. Torkelson: You filed those contracts, did you not, 
because you believed that the Wisconsin Commission had 
jurisdiction to regulate those matters? 

The Witness: Absolutelv. 

[ 145 ] 

Direct Examination by Mr. Torkelson. 

Q. Your name is Henry J. O’Leary? A. Yes, sir. 

Q. Where do you live? A. Madison, Wisconsin. 

Q. What position do you occupy there? A. I am Chief 
of the Rate and Research Department of the Public Service 
Commission of Wisconsin. 

Q. How long have you occupied that position ? A. Ap¬ 
proximately 10 years. 

Q. Prior to that time where were you employed? A. I 
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was employed by the Public Service Commission in the Rate 
and Research Department. 

Q. How long have you been employed by the Public 
Service Commission of Wisconsin? A. Since 1929. 

Q. And all during that time, have you been in the Rates 
and Research Department ? 


[ 146 ] 

A. I was either in that Department, or its immediate 
predecessor, the Statistical Department. 

[ 153 ] 

By Mr. Torkelson: 

Q. Mr. O’Leary, in general what do those various docu¬ 
ments purport to show? A. These documents show for a 
period commencing approximately in 1910 that the Public 
Service Commission of Wisconsin, or its predecessor, the 
Railroad Commission of Wisconsin, has been receiving re¬ 
sale contracts between Interstate Light and Power Com¬ 
pany and various municipalities, Shullsburg, Hazel Green, 
Benton, Cuba City, and the Wisconsin Power and Light 
Company, or its predecessors, that the Commission has 
from time to time accepted such contracts for filing, has 
revised the rates provided in such contracts and has 
initiated investigations of the rates, rules and charges and 
the services provided in such 

[ 154 ] 

contracts. 

Q. You referred to the date 1910. Could you refer to 
the document where that date appears? A. That is re¬ 
ferred to in a letter contained in the document marked No. 
45. The date of the letter, which is from the Interstate 
Light and Power Company to the Railroad Commission of 
Wisconsin is September 23, 1910, and has a file number 
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14417, and in the last paragraph of that letter, it refers 
to the fact that the Interstate Light and Power Company 
was just then commencing to furnish resale service to the 
villages of Benton, Hazel Green and Cuba City, and that it 
is filing with that letter a schedule of proposed rates for 
that service. 

Q. Wh at did you say the date on that was? A. Septem¬ 
ber 23, 1910. 

[ 180 ] 

Q. What you are saying, then, is that a part of this ex¬ 
hibit involves a reference to the municipality which is 
named in the Federal Power Commission’s order in this 
proceeding? A. I think it refers to more than that. It 
refers to a filing of rates with the Public Service Commis¬ 
sion of Wisconsin, then the Railroad Commission for serv¬ 
ice to be furnished to three of those municipalities, Benton, 
Hazel Green and Cuba City. 

Q. Only as relating to the sameness in the names of the 
cities involved in the letter you have referred to and in the 
order of this Commission? A. It refers to service by the 
same wholesaler to the same communities. 

[ 184 ] 

Q. Have you made any investigation to determine 
whether there has ever been a case questioning the legality 
of the Wisconsin Commission’s regulation of the rates to 
the City of Benton, Hazel Green, Shullsburg, or Cuba City? 

The Witness: You refer to Court cases? 

By Mr. Spalter: Q. Xot necessarily. A. So far as I 
know, there are no Commission cases in which that issue 
was raised, with the possible exception of a matter involving 
Shullsburg. Back at the time when Shullsburg was attempt- 
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ing to acquire what was then the local distribution facilities 
from Interstate Light and Power Company, and as I recall 
it, there was some challenge to the right of the Wisconsin 
Commission to direct Interstate Light and Power Company 
to 

[ 185 ] 

furnish service to the village of Shullsburg after it had 
acquired its local distribution system. 

Q. And that you say was before the Wisconsin Commis¬ 
sion? A. I am not clear as to whether it ever was decided 
as a formal case, because of the fact that the same interests 
at that time had at least one other case in which the same 
issue was involved, and it is my recollection that the final 
decision in the Shullsburg case was guided by the Wiscon¬ 
sin Commission’s decision in the other case, in other words 
what would amount to a voluntary compliance in the Shulls¬ 
burg case after a determination by the Commission adverse 
to them in a different case. 

Q. Is your answer to my question, then, that so far as 
you know, the right or the jurisdiction of the Wisconsin 
Commission to regulate those rates to the cities I have 
enumerated has never been a matter of a question before a 
Court, has never been raised before a Court? A. Are you 
speaking of these four specific places? 

Q. Yes. A. Shullsburg, Benton—I don’t recall whether 
it has or not. I don’t have any recollection whether it has 
ever been before a Court. 

Q. With the exception of the case that you referred to 
as to Shullsburg, have any of the other cities at any time 
raised any question before the Commission? A. I haven’t 
found any evidence that they have in our 

[ 186 ] 

files. 
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[ 201 ] 

Direct Examination by Mr. Bell. 

Q. Please state your name and address. A. Harold 
E. Miller, 4616 Fourth Street, South Arlington, Virginia. 

Q. What is your profession, or calling? A. Electrical 
engineer. 

Q. By whom are you employed? A. I have been em¬ 
ployed by the Federal Power Commission as an electrical 
engineer since May 1939, except for the period from July 
1942 to February 1946, when I was on military leave. 

[ 202 ] 

Q. Are you a graduate engineer? A. I am. 

[ 207 ] 

A. Referring to Map Exhibit Xo. 2, it will be noted 
two 34.5 kv lines marked (1) and (2) on the map extend 
northward from the steam-electric generating plant at 
Galena, Illinois, named Steam Plant on the map. 

Line (1) extends to Platteville, Wisconsin, a distance 
of 26.79 miles of which 8.52 miles are in Illinois and 18.27 
miles are in Wisconsin. 

Line (2) extends to Shullsburg substation in Wiscon¬ 
sin, a distance of 21.10 miles of which 8.17 miles are in 
Illinois and 12.93 miles are in Wisconsin. Interstate of 
Illinois owns 

[ 208 ] 

the Illinois portions of these lines and Interstate of Wis¬ 
consin, the Wisconsin portions of these lines. Electric 
energy generated at Galena steam plant is transmitted 
over lines (1) and (2) just described to Hazel Green sub¬ 
station and to the continuation of the lines beyond. 
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[ 209 ] 

There was a pending question, which I will repeat: 

Are any retail customers served directly from lines (1) 
and (2) between Galena and Hazel Green? A. No. 

Q. Will you continue your description of the facilities? 
A. Both lines (1) and (2) are tapped at Hazel Green 

[ 210 ] 

substation where part of the energy, transmitted over 
these lines from Galena, is stepped down to lower voltage 
for sale at wholesale to the villages of Hazel Green and 
Benton and for rural distribution and service to mines 
by Interstate of Wisconsin. From Hazel Green, line (2) 
extends northeasterly 9.59 miles to Xew Mullen substa¬ 
tion and 2 miles beyond New Mullen substation to Shulls- 
burg substation. At New Mullen substation, part of the 
energy transmitted over the line is stepped down through 
three 312 kva transformers to lower voltage for rural 
distribution and service to mines. At Shullsburg the en¬ 
ergy transmitted there is stepped down through three 
125 kva transformers to lower voltage for sale at whole¬ 
sale to the City of Shullsburg. 

Q. Are any retail customers served directly from line 
(2) between Hazel Green and Shullsburg? A. No. 

Q. Continue your description. A. Line (2) is tapped 
at a point 6.41 miles from Hazel Green by a line which 
extends southward .91 miles to the Murphy substation at 
which the energy is stepped down to 4 kv for rural dis¬ 
tribution and service to mines. The line is also tapped 
at a point .73 miles from Shullsburg by a line which ex¬ 
tends southward 2.36 miles to Calumet and Hecla mines 
and an additional .95 miles to Vinegar Hill mine. At 
Calumet mine the voltage is stepped down to 2.3 kv at a 
1000 
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[ 211 ] 

kva substation to serve the mining company. There is 
also at this point a 600 kva single phase 34.5 kv to .460 
kv substation owned by the mining company. At Vinegar 
Hill mine there is a 1000 kva substation at which the 
energy is stepped down to 4 kv to serve the mine. 

Q. Are any retail customers served directly from the 
lines just described other than the service through the 
substation? A. No. 

Q. Does this complete your description of the com¬ 
pany's facilities to Shullsburg? A. Yes. 

Q. Continue your description of the company’s fa¬ 
cilities. A. From Hazel Green substation, line (1) ex¬ 
tends 6.96 miles northerlv to Cuba Citv substation. The 
energy which was transmitted from Illinois over line (1) 
less the part taken off at Hazel Green substation is trans¬ 
mitted over this portion of Line (1) to Cuba City sub¬ 
station where another part of the energy is stepped down 
to 4 kv for sale at wholesale to the City of Cuba City and 
for rural distribution and service to mines. From Cuba 
City substation, line (1) extends 10 miles northwesterly 
to Platteville substation over which electric energy is re¬ 
ceived from Illinois and transmitted to Platteville. At 
the Platteville substation the energy is stepped down to 
4 kv for distribution in Platteville and surrounding areas. 

[ 212 ] 

Q. Are any retail customers served directly by line 
(1) between Hazel Green and Platteville? A. No. 

Q. You mentioned the existence of substations at Hazel 
Green, Cuba City, Platteville and Shullsburg as well as 
at other points. What is the function and purpose of 
each such substation? A. The function and purpose of 
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tlie substation at Hazel Green is to reduce the voltage of 
the energy received through that substation to 4 kv which 
is the primary distribution voltage of the wholesale cus¬ 
tomer the village of Hazel Green. This is also the pri¬ 
mary distribution voltage at which Interstate of Wisconsin 
serves rural customers and mine customers. 

[213] 

The function and purpose of the Cuba City substation 
is to reduce the voltage of the energy received through 
that substation to 4 kv which is the primary distribution 
voltage of the wholesale customer, the City of Cuba City. 
It is also the primary distribution voltage at which Inter¬ 
state of Wisconsin serves its rural customers and mine 
customers. 

The function and purpose of the Platteville substation is 
to reduce the voltage of energy received through the sub¬ 
station to 4 kv which is the primary distribution voltage 
at which Interstate of Wisconsin serves its retail cus¬ 
tomers in that area. 

The function and purpose of the New Mullen substation 
is to reduce the voltage of the energy received through 
the substation to 4 kv which is Interstate of Wisconsin’s 
primary distribution voltage. 

[233] 

Exhibit No. 1. 

(Inserted at back of this Appendix.) 

[234] 

Exhibit No. 2. 

(Inserted at back of this Appendix.) 
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[308] 

Exhibit No. 43. 

(Letter from Northern States Power Company.) 

June 23, 1949 

Federal Power Commission 
Washington 25, D. C. 

Gentlemen : 

We are in receipt of your letters of March 11 and June 
8, 1949, stating that it would appear from the date re¬ 
ported in Schedule 530 “Sales to Other Electric Utilities” 
of FPC Form No. 1, the Annual Report of the Interstate 
Light and Power Company (Wisconsin), that the rate 
schedules for sale of energy at wholesale by this Wis¬ 
consin Company should be filed with the Federal Power 
Commission in accordance with the Federal Power Act 
and the Commission’s General Rules and Regulations 
thereunder. 

Since we have been advised by counsel that it does not 
appear that the Federal Power Act confers jurisdiction of 
such contracts on the Federal Power Commission, we ac¬ 
cordingly have not filed these contracts with you. 

Yours very truly, 

/s/ RRH 
R. R. Herrmann, 

Manager Rate £ Research Department. 

RRH/my 
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[313] 

Exhibit No. 45. 


Whereas, the Power Company 1 now owns a generating 
station at Galena, Illinois, and transmits therefrom, at 
approximately Thirty-three Thousand (33,000) volts, over 
its transmission lines to Platteville, Wisconsin, electrical 
energy for serving that and intermediate communities, and 
having a surplus of generating and transmission line ca¬ 
pacity, desires to furnish the Consumer- at Platteville 
with such energy as it may require not exceeding One 
Thousand (1,000) kilowatts maximum demand; 


[325] 

Interstate Lioht & Power Co. 

H. M. Byllesbv & Co. 
Managers and Engineers 
Chicago, Ill. 


14417 


Galena, Illinois, Sept. 23rd, 1910. 


The Honorable Railroad Commission of Wisconsin, 
M a d is on, T P is co ns i n . 


Gentlemen : 

Referring to your circular letter requesting us to file 
copies of all rate schedules now in force by us, we desire 
to point out for your information that this Company is 
engaged in the business of retailing electricity to the City 
of Platteville, Wis. and to the inhabitants thereof, and of 
wholesaling current to the Villages of Benton, Hazel 

1 Interstate I,i£ht and Power Company. 

2 Lancaster Lijrht and Power Company. 
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Exhibit No. 45 (Cont’d). 

Green, and Cuba City, Wisconsin, and to the mines and 
other large power users located in said towns and the 
neighboring country. 

• # • • # 

We arc just now commencing to furnish current at 
wholesale to the above villages, mines, and other large 
power users, and we file herewith Schedule “F”, govern¬ 
ing such cases within the territory now served by us. 
You will observe that it is a sliding scale, with no over¬ 
lapping, on which the rate per K. W. H. decreases as the 
quantity used during any one month increases. As we 
have just begun this service, we may be obliged to change 
the schedule somewhat, as we become better acquainted 
with the characteristics of our customers’ loads. We are 
giving this phase of the business our careful attention and 
will communicate with you if occasion arises for any 
changes in the schedule herewith filed. 

Very truly yours, 

Interstate Light & Power Company, 
(A Wisconsin Corporation), 

By 

E. Holcomb, 

Manager . 

EH/JEB 

Ends. 

Railroad Commission of Wisconsin. 

Sept. 24, 1910 
Received 
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[338] 

! Exhibit No. 45 (Cont’d). 

(Letter from Railroad Commission of Wisconsin.) 

November 16, 1909. 

Morris F. Fox, Secretary , 

Interstate Light c£ Pozver Co., 

Galena , Illinois. 


Dear Sir :— 

We have your letter of the 13th, enclosing schedule of 
rates for sale of electricity by your company at Platte- 
ville, Wisconsin. 

We have placed your letter and the schedule on file, with 
the other schedules affecting the utility at that point. 

Yours truly, 

JXW-IMB 
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[339] 

Exhibit No. 45 (Cont’d). 

Platte ville. 

(Population, 4,452.) 

Interstate Light & Power Co. 

Method of generation. Steam plant at Galena, Ill. 

Daily operating period. 24 hours. 

Commercial Lighting. 

Schedule “A.” 

These rates are for commercial lighting and small 
power users having a connected motor load of 4 
h. p. or less, and any miscellaneous electrical de¬ 
vices (including cooking or heating devices) con¬ 
nected to lighting circuits. 

15 cts. for the first 20 kw. hrs. used during any one 
month. 

12 cts. for the next 30 kw. hrs. used during the same 
month. 

10 cts. for the next 50 kw. hrs. used during the same 
month. 

8 cts. for all in excess of 100 kw. hrs. used during the 
same month. 

Subject to a discount of 10% if paid on or before the 
10th dav of the month succeeding that in which 
current is consumed. 

The minimum charge is $1.00 per month. 

Free renewals of carbon lamps are furnished under 
this schedule. 

Schedule “B.” 

Arc Lamps for Stores and Business Places: 

This schedule provides for the installation and main¬ 
tenance of arc lamps by the company (not includ¬ 
ing wiring). Arc lamps can be used on the same 
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circuits with other lighting, small power loads hav¬ 
ing a connected motor load of 1 h. p. or less, and 
any miscellaneous electrical services. 

15 cts. for the first 20 kw. hrs. used during any one 
month. 

12 cts. for the next 30 kw. hrs. used during any one 
month. 

10 cts. for the next 50 kw. hrs. used during any one 
month. 

S cts. for all in excess of 100 kw. hrs. used during any 
one month. 

Subject to a discount of 10% if paid on or before the 
10th day of the month succeeding that in which cur¬ 
rent is consumed. 

The minimum charge for current consumed under this 
schedule is $2.00 per month per arc lamp installed. 

In addition to the above charges and monthly mini¬ 
mum guaranties for current consumed, a net charge 
of 50 cts. per arc lamp installed is made monthly, 
to cover the cost of maintenance and trimming. 

Free renewals of carbon lamps are furnished under 
this schedule. 

Schedule “C.” 

Window Lighting. 

This schedule is for yearly contracts with lamps burn¬ 
ing from dusk until 10:00, 10:30, or 11:00 at night, 
where the lamps are turned on and off by the com¬ 
pany, and a separate circuit with switch is provided 
for same by the consumer. This schedule is based 
on an average of 5, 51, and 6 hours of burning every 
night throughout the year, and upon the following 
watt rating of lamps: 

Carbon Lamps Tungsten Lamps. 

2 c. p. 14 watts 25 watts 

4 c. p.20 watts 40 watts 

8 c. p.32 watts 60 watts 

16 c. p.56 watts 100 watts 

32 c. p.110 watts 
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This special rate is made only to consumers who 
use the company’s service for lighting the interior 
of the same store or office. 

Current, 74 cts. per kw. hr. 

Subject to a discount of 10% if paid on or before the 
10th day of the month succeeding that in which 
current is consumed. 

The minimum charge is $1.00 per month. 

In cases where the consumer does not use the com¬ 
pany’s service for lighting the interior of the same 
store or office, the consumer will be charged for 
window lighting as per schedule “A.” 

No free renewals of any kind of incandescent lamps 
are furnished under this schedule. 

Schedule “D.” 

Illuminated Signs: 

“D—1 ” Company Furnishes Signs: 

Under this schedule the company furnishes and in¬ 
stalls the sign and after 24 months continuous use 
the sign becomes the property of the consumer. The 
company furnishes free lamp renewals and turns 
sign on at dusk and off at 11:00 o’clock every night 
during the entire year. 

Sectional Letter Signs: 

2 c. p. carbon lamps, IS cts. per month per lamp. 

4 c. p. carbon or tungsten lamps, 20 cts. per month, 
per lamp. 

Panel Signs: 

4 c. p. carbon or tungsten lamps, 36 cts. per month per 
lamp. 

5 c. p. carbon lamps, 50 cts. per month per lamp. 

Subject to a discount of 10% if paid on or before the 

10th dav of the month succeeding that in which 
current is consumed. 
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[339] 

After 24 months continuous use of sign, consumer 
pavs for current consumed as per Schedule 
“D—2.” 

“D- — 2” Consumer Owns Sign. Company Furnishes 

Free Iximp Renewals. 

Under this schedule the consumer furnishes and in¬ 
stalls his own sign and the company turns sign on 
at dusk and off at eleven o’clock every night the 
entire year. The company furnishes free lamp re¬ 
newals and charges consumer for current at the fol¬ 
lowing rates: 

2 c. p. carbon lamps, 12 cts. per month per lamp. 

4 c. p. carbon or Tungsten lamps, 14 cts. per month per 
lamp. 

8 c. p. carbon lamps, 20 cts. per month per lamp. 

Subject to a discount of 10% if paid on or before the 
10th dav of the month succeeding that in which 
current is consumed. 


Schedule “E.” 

Cooking and Heating bv Electricity: 

For the benefit of consumers desiring to use electricity 
for cooking and heating purposes, the company fur¬ 
nishes current at the following very low rate, pro¬ 
vided the consumer arranges his wiring for such pur¬ 
poses on a separate circuit direct from the house 
service in such a manner that the company can in¬ 
stall a separate meter for the same. 

Current, 7 cts. per kw. hr. 

Subject to a discount of 10% if paid on or before the 
10th day of the month succeeding that in which 
current is consumed. 

The minimum charge is $1.50 per month. 

Commercial Power. 
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Schedule “F.” 

Wholesale Power Rates: 

To Mines, Factories, Villages, Etc., for Monthly Con¬ 
sumption of Electricity. 

Quantities. Rates per kw. hr. 

Up to 100 kw. hrs. inclusive.... $0.08 

For excess over 100 and up to 300 

kw. hrs. $0.07 

For 300 kw. hrs. .0735 

For excess over 300 and up to 500 kw. 

hrs.06 

For 500 kw. hrs. .068 

For excess over 500 and up to 700 kw. 

hrs.05 

For 700 kw. hrs. .062S 

For excess over 700 and up to 1,000 

kw. hrs.04 

For 1,000 kw. hrs. .056 

For excess over 1,000 and up to 5,000 

kw. hrs.035 

For 5,000 kw. hrs. .0392 

For excess over 5,000 and up to 15,000 

kw. hrs.03 

For 15,000 kw. hrs. .033 

For excess over 15,000 and up to 

30,000 kw. hrs.025 

For 30,000 kw. hrs. .029 

For excess over 30,000 and up to 

50,000 kw. hrs.0238 

For 50,000 kw. hrs. .0269 

For excess over 50,000 and up to 

80,000 kw. hrs.0225 

For 80,000 kw. hrs. .0253 

For excess over 80,000 kw. hrs.02 

The rates in this schedule are not subject to any dis¬ 
count. The minimum monthly charge is $1.00 per 
h. p. of motors installed. 

Street Lighting. 
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Exhibit No. 47. 

This Agreement, made and entered into this 1st day of 
.December, 1917, by and between Mineral Point Public Serv¬ 
ice Company, a Wisconsin corporation, (hereinafter re¬ 
ferred to as Mineral Point Company), first party, and 
Interstate Light & Power Company, also a Wisconsin cor¬ 
poration, (hereinafter referred to as Interstate Company), 
second party, Witnessetli. 

Whereas each of the parties hereto owns electric gen¬ 
erating plants and transmission lines and distributes elec¬ 
tricity for light, heat, power and other purposes and at 
times has surplus electric energy which it desires to sell 
and at other times requires additional electric energy to 
supply its customers; 

Now, Therefore, in consideration of the premises and of 
the mutual promises herein contained, It Is Agreed As 
Follows: 

1. Electric energy shall be delivered hereunder at a 
point on the transmission lines of the Interstate Company 
at the city limits of Darlington or Platteville, Wisconsin, 
as may hereafter be mutually agreed upon. 

[359] 

Exhibit No. 48. 

This Agreement Made this 30th day of August, 1918, by 
and between Interstate Light and Power Company, a Wis¬ 
consin corporation (hereinafter for convenience called the 
“Company”), party of the first part, and Mineral Point 
Public Service Company, a Wisconsin corporation (herein- 
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after for convenience called the “Consumer”), party of 
the second part, 

Witnesseth: 

Whereas, the Company is engaged in the business, among 
other things, of furnishing electric current for light and 
power purposes, and in the conduct of such business owns 
and maintains a transmission and distribution system which 
reaches the city of Platteville, Wisconsin and is connected 
with the generating station of the Interstate Light & Power 
Company, a Delaware corporation, operating such gen¬ 
erating station at Galena, Illinois and elsewhere and is able 
to procure and deliver to the Consumer, at or in the vicinity 
of Platteville, Wisconsin, electric current required as here¬ 
inafter provided, and desires so to do; and 

[376] 

Exhibit No. 49. 

Date Filed 10-12-18. 

Electric Rates Filed Amendment No. S 

with the Affecting 

Railroad Commission of Wisconsin. Amending No. 

Canceling 

Creating 

Location of Utility Platteville 

Name of Utility Interstate Lt. & Pr. Co. 

To take effect 

Applicable at Darlington, Hazel Green, 
Benton, Cuba City, Mineral Point & 
Lancaster. 

Synopsis of power contracts wdth cities, villages and 
other public utilities in Wisconsin. 
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Darlington Electric Co. Schedule E Effective. 

Energy metered at 2,300 volts at transformer station 
at city limits of Darlington. 

Contract dated September 14, 1912. Term 10 years. 
Expires September 4, 1922. 

Hazel Green, Village of Schedule E Effective. 

Energy metered at low voltage side of transformers. 
Contract dated March 30, 1910. Term 10 years. Ex¬ 
pires April 15, 1920. 

Benton, Village of Schedule E Effective. 

Energy metered at low voltage side of transformers. 
Contract dated March 9, 1909. Term 10 years. Ex¬ 
pires July 1, 1919. 

Cuba City, Village of Schedule E Effective. 

Energy metered at low voltage side of transformers. 
Contract dated March 9, 1909. Term 10 years. Ex¬ 
pires July 1, 1919. 


Schedule E 

(Applicable to certain public utilities and villages under 

contracts) 

First 1,000 kwh. per month at 5.60c^ per kwh. 

Next 4,000 kwh. per month at 3.50 per kwh. 

Next 10,000 kwh. per month at 3.00 per kwh. 

Next 15,000 kwh. per month at 2.50 per kwh. 

Next 20,000 kwh. per month at 2.38 per kwh. 

Next 30,000 kwh. per month at 2.25 per kwh. 

Excess kwh. per month at 2.00 per kwh. 

Discount: None. 
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[380] 

Interstate Light & Power Co. 

H. M. Bvllesbv & Co. 

•> %> 

Managers and Engineers 
Chicago, Ill. 


Statistical 
Dept. W. R. C. 
Rec’d 11-13-18 
Ref. to M 


Galena, Illinois 
November 11, 1918. 

Reed Nov. 12, 1918 
Railroad Commission 
of Wisconsin 

Railroad Commission of Wisconsin, 

Mr. Harold L. Geisse, Secretary , 

Madison, Wisconsin. 


Dear Sirs : 

Power Rates. 

On October 28th, the Railroad Commission of Wisconsin 
approved an increase in the company’s power rates but 
this change does not affect the villages and public utilities 
having Power contracts with this company. 

There is on file with the Commission, a complete copy 
of this company’s schedules effective March 1,1917, where¬ 
in it is set forth that the wholesale power rate is effective 
in the contracts with the Darlington Electric Company and 
the villages of Hazel Green, Benton and Cuba City. In¬ 
asmuch as the change in power rates authorized by the 
Commission October 28, 1918, does not apply to these cus¬ 
tomers, the statement in the schedules effective March 1, 
1917, (above referred to) is no longer correct and it ap- 
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pears to us that this situation should be met by filing re¬ 
vised pages covering these contracts. 

We, therefore, file herewith in duplicate a memorandum 
of the contracts with Darlington Electric Company and 
the villages of Hazel Green. Benton and Cuba Citv and 
designate the schedule as “Schedule E’\ In this connec¬ 
tion we desire to point out that the original schedule con¬ 
tained in these contracts was the old power rate which 
started at per kwh. In 1917 we modified the regular 
schedule so that the first 1,000 kwh. was sold at 5.6^ per 
kwh., but this did not affect the rate for bills for quantities 
exceeding 1,000 kwh. Consequently, we then regarded the 
new power rate (as of March 1, 1917) as applicable to 
these contract customers. It is this rate, which was modi¬ 
fied in 1917, so as to effect a reduction for consumption of 
less than 1,000 kwh., which we file as “Schedule E”. 

Summaries of the contracts with the Lancaster Light & 
Power Company and the Mineral Point Public Service 
Company (which are already on file in full) are also en¬ 
closed herewith for your rate file. 

Yours very truly, 

F. H. Rickemax, 

Manager. 

FHR/MRR 
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November 15, 1918 

Mr. F. II. Rickeman. Manager, 

Interstate Light & Poicer Company, 

Galena, Illinois. 

Dear Sir: 

We have your letter of November 11th with which you 
inclose a copy of Schedule E, which rate corresponds to 
Power Schedules C and D which your company formerly 
had in effect. We note that Schedule E will still remain 
in effect for service furnished under the contracts which 
your company has with the Darlington Electric Company, 
the Village of Hazel Green, the Village of Benton, and the 
Village of Cuba City. 

In accordance with your request, therefore, we are filing 
Schedule Fj as an additional power rate for the service 
mentioned above. 

We are also placing on file the summaries of the con¬ 
tracts with the Lancaster Light and Power Company and 
the Mineral Point Public Service Company. We note that 
copies of these contracts in full are already on file with the 
Commission. 

Very truly yours, 

Railroad Commission of Wisconsin, 

PIN :MB 

Secretary. 
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Exhibit No. 50. 

Letter from Interstate Light & Power Co. to Railroad 
Commission of Wisconsin dated December 2, 1918: 

We have dropped from the file the contract rates for 
Elizabeth Light & Power Company and the village of Han¬ 
over which are Illinois corporations. The rate for lighting 
Grant Park Boulevard at Galena, Illinois, is also dropped. 
These rates apply only in Illinois and are filed with the 
Illinois Public Service Commission. 

[397] 

Exhibit No. 51. 

Electric Rates Filed 
with the 

Railroad Commission of Wisconsin 

Date Filed 11-3-20 

Decision . 

Affecting . 

Amending No. 

Canceling . 

Creating . 

Location of Utility To take effect. 

Minneapolis Application at Platteville, 

Name of Utility Shullsburg, New Diggins, 

Interstate Light and and adjacent territory also 

Power Co. Villages of Hazel Green, 

Benton, Cuba City and 
I Darlington. 

In the matter of the Application of the Interstate Light 
and Power Company for Authority to Increase Rates. 
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[398] 

Before the Railroad Commission of 'Wisconsin. 


In the Matter of the Application 
of the Interstate Light & Power 
Company for Authority to In¬ 
crease Rates. 


y U-2171. 


J 


The application of the Interstate Light and Power Com¬ 
pany seeking authority to increase rates was filed with the 
Commission August 9, 1920. 

***** 


[403] 

The Interstate Light and Power Company operates in 
Wisconsin and Illinois, hence the reason for a joint action 
in this matter. The applicant’s power plant located at 
Galena, Illinois, is steam driven, and has the following 
general equipment—S—405 li.p. boilers; one 1250 kw. and 
one 1500 kw. reciprocating engine; one 5000, one 2500 and 
one 4000 kw. turbine,—total generator capacity 14,250 kw. 
The transmission system consists of two high tension lines 
of 33,000 volts, running from the Galena Station to the 
Hazel Green, Wisconsin, substation. One of these lines 
serves the Cuba City and Platteville Substations, while the 
other serves the Shullsburg and Darlington substations. 
From the Shullsburg substation there is a line about 10 
miles in length which serves the Lena Light and Power 
Company of Illinois. Minor transmission lines serve the 
Elizabeth Light and Power Company of Elizabeth and the 
Village of Hanover, Illinois. The applicant retails power 
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in the cities of Galena, Illinois; Shullsburg and Platteville, 
Wisconsin, and to a large number of mines located in this 
district. The wholesale purchasers are the Lena Light 

[404] 

and Power Company, the Elizabeth Light and Power Com¬ 
pany, and the Village of Hanover, in Illinois, the Darling¬ 
ton Electric Company of Darlington, the Villages of Ben¬ 
ton, Cuba City, and Hazel Green, the Interstate Power 
Company, and the Mineral Point Public Service Company 
all in the state of Wisconsin. 

[412] 

It is therefore ordered, That the applicant, the Inter¬ 
state Light and Power Company be and the same hereby is 

[413] 

authorized to discontinue its present schedule of rates and 
to substitute therefor rates as listed in the schedule below. 

The rates as herein ordered are effective for 90 days 
only and the Commission reserves the right, without fur¬ 
ther hearing, to make such changes in the schedules, at 
that time as the changing price of coal may warrant; or 
to order a different schedule of rates in the event an in¬ 
ventory of the applicant’s property is made and a value 
is found which would warrant such action. 

* « * # # 
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Schedule F—Wholesale Rates. 


415 


Applicable to 

Darlington Electric Company 
Village of Hazel Green 
Village of Benton 
Village of Cuba City. 

First—1000 kw. hrs. used per mo. 7.50 cents net 
Next—4000 kw. hrs. used per mo. 4.75 cents net 
Next—10000 kw. hrs. used per mo. 4.00 cents net 
Next—15000 kw. hrs. used per mo. 3.50 cents net 
Next—20000 kw. hrs. used per mo. 3.25 cents net 
Next—30000 kw. hrs. used per mo. 3.00 cents net 
Excess kw. hrs. used per mo. 2.75 cents net 
***** 


[415] 

It is further ordered, That the regular rules, discount 
provisions, and other regulations affecting the application 
of these rates shall be the same as those now on file. 


Rates may be made effective for service rendered subse¬ 
quent to the first meter reading following the date of 
this order. 


Dated at Madison, Wisconsin, this 3rd day of November, 
1920. 


Railroad Commission of Wisconsin, 
John S. Allen, 

Henry R. Trumbower, 
Commissioners. 


T :BEM :HCB :MB 
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Exhibit No. 52. 

1309 

Date Filed 11-8-20 
Decision 

Affecting . 

Amending No. 

Canceling . 

Creating . 


Electric Rates Filed 
With the 

Railroad Commission of Wisconsin 


Location of Wtility Minneapolis 

Name of Utility Interstate Light & Power Co. 

To take effect . 

Applicable at Lena 


In the matter of the Application of the Interstate Light 
and Power Company for Authority to Increase Rates. 


(Supplementary Opinion and Order) 
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[421] 

Before the Railroad Commission of Wisconsin. 


421 


In the Matter of the Application of' 
the Interstate Light and Power 
Company for Authority to Increase 
Rates. 


Supplementary Opinion and Order. 

An order in the matter of the Application of the Inter¬ 
state Light and Power Company for Authority to Increase 
Rates was issued November 3, 1020. In this order it was 
intended to provide for an increase of approximately 30% 
in all rate schedules effective in the applicant’s territory 
in Southern Wisconsin. 

It appears now that the Lena Light and Power Company 
of Illinois purchases energy from the Interstate Light and 
Power Company of Wisconsin at a point just inside the 
state line and that the rates affecting its purchases are 
therefore subject to the jurisdiction of this Commission. 
Since it was our intent in the former order that all con¬ 
sumers should share proportionately in the increases au¬ 
thorized, and as the rates to the Lena Light and Power 
Company were by error omitted from consideration, we are 
issuing the following order to cover this particular situ¬ 
ation. 

It is therefore ordered. That the applicant, the Inter¬ 
state Light and Power Company be and the same hereby 
is authorized to amend its schedule of rates as affecting 
its sales of energy to the Lena Light and Power Company 
by placing in effect the following schedule : 
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Demand Charge 

For each k\v. of the first 50 kw. of demand—$44.00 per 
kw\ per year 

For each kw. of demand in excess of 50 kw.—$36.00 
per kw. per year 

Energy Charge 

For the first 1,000 kw. lirs. consumed per mo.—7.8 
cts. per kw. hr. 

For the next 4,000 kw. hrs. consumed per mo.—4.7 
cts. per kw. hr. 

For the next 25,000 kw. hrs. consumed per mo.—1.75 
cts. per kw. hr. 

All over 30,000 kw. hrs. consumed per mo.—1.43 cts. 
per kw. hr. 

Discounts, minimum bills, etc., to be applied as at pres¬ 
ent. 


[422] 


Rates may be made effective for service rendered subse¬ 
quent to the first meter reading following the date of this 
order. 


Dated at Madison, Wisconsin, this 8th day of Novem¬ 
ber, 1920. 


Railroad Commission of Wisconsin, 
John S. Allen, 

Carl D. Jackson, 

C ommissioners. 


T :BEM :HCB 
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Exhibit No. 58. 

Excerpts of Minutes of Special, Meeting of the Village 

Council of the Village of Benton, Lafayette County, 

Wisconsin. 

December 23, 1931. 

At a Special Meeting of the Village Council of the 
Village of Benton, LaFayette County, Wisconsin, duly 
called, convened and held in accordance with the law, was 
called to order bv Mayor W. D. Hurd on the 23rd dav of 
December, 1931, at 11:00 o’clock A. M. at the Council 
Chambers in said Village. 

The following members, constituting a legal quorum, 
were present: 

W. D. Hurd, J. F. Meloy, J. A. Winskell, R. F. Carter, 
A. J. Sider, T. W. Wilkinson. 

Motion made by Councilman A. J. Sider and seconded 
bv Councilman R. F. Carter that the following Resolution 
be adopted: 

“Resolved that the Village Council of the Village of 
Benton, LaFayette County, hereby accepts the offer of 
the Interstate Light and Power Company to furnish 
electric energy for operation of the Village municipal 
distribution system and for re-sale to the patrons of 
the Village within the limits of said Village, and here¬ 
by approves all the rates, terms and conditions con¬ 
tained in the proposed contract hereto attached and 
made a part hereof, and the Mayor of the Village 
Council and the Village Clerk of the Village of Benton 
are hereby authorized and directed to execute the 
aforesaid contract for and in behalf and in the name 
of said Village and to affix the Village seal thereto.” 
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On roll call the vote was as follows: 

Aves: A. J. Sider, R. F. Carter, J. F. Melov, J. A. 
Winskell, T. W. Wilkinson. 

Nays: None. 

The Mavor of the Village Council then declared said 
Resolution duly passed and adopted. 

W. D. Hird, 

(Seal) Mayor. 

Attest: 

R. F. Whaley, 

Village Clerk. 


[470] 

December 22, 1931. 

To the City Council of the City of Cuba City, 

Cuba City , 

Gentlemen : 

In connection with the Resale Contract for electric serv¬ 
ice entered into with the undersigned on the 22nd day of 
December, 1931, and in part consideration of the City 
Executing said contract on its part, the undersigned Com¬ 
pany agrees that it will sell and convey to you its electric 
distribution system, transformers and meters, located in 
the City of Cuba City and used exclusively for supplying 
electric service to the following retail power consumers: 

R. E. Moody (Garage) 

J. T. Splinter (Feed Mill) 

Cuba City Creamery 

Cuba City News Herald 

Mid. Continent Corporation (Oil Station) 

Cuba City High School 
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for the sum of $2,000, payable upon delivery of Bill of 
Sale, or that it will lease to you for the balance of the term 
of the aforesaid contract the aforesaid distribution system, 
transformers and meters, which are to be maintained and 
kept in repair by you, for the sum of $240 per year, pro¬ 
vided, however, that written notice of your intention to 
either purchase or lease this property is given to the Com¬ 
pany on or before May 1, 1932, and all proceedings in con¬ 
nection therewith be completed as soon as possible. There¬ 
upon, both parties shall execute forthwith all instruments 
necessary to effect the transaction, such instruments to 
embody terms and conditions to be mutually agreed upon 
and satisfactory to both parties. All proceedings and in¬ 
struments shall be subject to the approval of legal counsel 
for the Company. 

Very truly yours, 

Interstate Light & Power Company, 
By (Signed) R. F. Pack, 

President. 


Exhibit No. 59. 

[477] 

Excerpts of Minutes of Regular Meeting of the City 
Council of the City of Cuba City, Grant County, 
Wisconsin. 

November 3, 1931. 

A Regular Meeting of the City Council of the City of 
Cuba City, Grant County, Wisconsin, duly called, convened 
and held in accordance with the law, was called to order 
by President Chas. Gibson on the 3rd day of November, 
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1931, at S:00 o’clock P. M. at the Council Chambers in said 
City. 

The following members, constituting a legal quorum, 
were present: 

A. Doyle, C. Gibson, G. Gill, Tom Kivlahan, Geo. 
Loetfelholz, J. Pinch, 0. Sands. 

Motion made by Alderman T. H. Kivlahan and seconded 
by Alderman G. Gill that the following Resolution be 
adopted: 

“Resolved that the City of Cuba City accept the 
contract submitted by Interstate Light and Power 
Company for furnishing current for a new period of 
years subject to approval of the Public Service Com¬ 
mission of Wisconsin, and be it further resolved that 
as soon as said contract is approved by the Public 
Service Commission of Wisconsin that the Mayor and 
Clerk of the City of Cuba City be and they are hereby 
authorized and empowered to execute said contract 
for and on behalf of the City of Cuba City.” 

On roll call the vote was as follows: 

Ayes: A. Doyle, G. Gill, Geo. Loetfelholz, 0. Sands, 
C. Gibson, Tom Kivlahan, J. Pinch. 

Nays: None. 

The President of the City Council then declared said 
Resolution duly passed and adopted. 

Walter Brewer, 

(Seal) City Clerk. 


82 




508 


Exhibit No. 61. 


[508] 

Public Service Commission of Wisconsin. 

State Office Building. 

Madison 2, Wisconsin. 

April 6, 1939. 
File No. 1309 JER 

Mr. R. R. Herrmann, 

Manager, Rate Department, 

Northern States Power Company, 

15 South Fifth Street, 

M inneap oils, M innes ota. 


Dear Sir: 


The Commission lias placed on file the revised rate sheet 
indicating the change which was recently made in the 
wholesale energy rate at which the Interstate Light and 
Power Company renders wholesale service to the City of 
Cuba City. 

Very truly yours, 


hrh 


Calmer Browy, 

Director. 
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[509] 

Northern States Power Company. 
Minneapolis, Minn. 

March 31, 1939. 

Public Service Commission of Wisconsin , 

Mo (lis o n , Wise o-nsin. 

Interstate Light and Power Co. (AA’is.), 
Platteville Division, 

Rate Report Book. 

Gentlemen : 

AVe are submitting herewith in behalf of the Interstate 
Light and Power Company (AATsconsin) two copies of 1st 
Revised Sheet No. 61 reflecting the supplemental agree¬ 
ment in letter form with the City of Cuba City amending 
the contract dated December 22, 1931. 

The supplemental agreement was accepted for filing by 
you on March 23, 1939. 

Yours very truly, 

R. R. Herrmann, 

Manager Pate <£ Sales Research. 

Hrw/ac 

cnc. 
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Standard Rate Sheet 


[510] 

1st Revised Sheet No. 61. 
Cancelling Original Sheet No. 61 


Interstate Light and Power Company 
Platteville Division. 


Galena Division 
W isc. Portion. 


Energy for Resale. 

City of Cuba City. 

Electric 

Brief summary of term contract, filed with Public Serv¬ 
ice Commission of Wisconsin, under which City of Cuba 
City purchases entire requirements for its own use and for 
resale. 

Rate 

Demand Charge 

First 20 KW or less of maximum demand—$80.00 per 
month 

Next 30 KW of maximum demand @ $3.00 per KW 
per month 

Excess 30 KW of maximum demand (2 $2.50 per KW 
per month 

Energy Charge 

First 2,500 kilowatt-hours per month @ 5.0^ per kwh 
Next 4,000 kilowatt-hours per month @ 2.0tf per kwh 
Next 23,500 kilowatt-hours per month @ 1.5^ per kwh 
Excess kilowatt-hours per month @ 1.0^ per kwh 

(Supplemental agreement in letter form dated 
February 28, 1939 provides for the above revised 
“Energy Charge”.) 
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Discount 

5% from bill, if paid within discount period. 

Determination of Maximum Demand 

The maximum demand shall be determined as the high¬ 
est average rate at which energy is used for anv 
period of 15 consecutive minutes during the 
month; but in no month shall the demand to be billed 
be considered as less than 75% of the highest maxi¬ 
mum demand recorded during the twelve-month pe¬ 
riod ending with the month for which bill is ren¬ 
dered, nor in any event less than 50% of the highest 
maximum demand previously recorded. 

Coal Clause 

Base: $0.16 per million B. t. u. 

Adjustment: 0.35 mill net per kwh per whole cent of 
variation from base. 

Effective: On variations of 2^ or more per million 
B. t. u. 

Contract Date 

December 22, 1931 

Commencement 

November 1, 1931 

Term 

10 years 

Expir. Date 

October 31, 1941 

Provision for Cancellation or Renewal 

City mav cancel contract at end of the first 5 vears bv 
* * •> * 

giving six months’ prior written notice. 

Date of Issue March 30, 1939 Effective January 1, 1939 

Issued by A. J. Asmus Galena, Ill. 

Approved by Pub. Serv. Comm, of Wise. 

Date Mar. 23, 1939 
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[511] 

Standard Rate Sheet Original Sheet No. 61 

Interstate Light & Power Co. 

Platteville Division. 


Galena 

Wise. Portion 


Energy For Resale. 

City of Cuba City. 

Brief summary of term contract, filed with Public Serv¬ 
ice Commission of Wisconsin, under which City of Cuba 
City purchases entire requirements for its own use and 
for resale. 

Rate 

Demand Charge 

First 20 KW or less of maximum demand—$S0.00 per 
month 

Next 30 KW of maximum demand @ $3.00 per KW 
per month 

Excess KW of maximum demand @ $2.50 per KW 
per month 

Energy Charge 

First 2,500 kilo-watt-hours per month @ 5.0^ per kwh 
Next 4,000 kilowatt-hours per month @ 2.0^ per kwh 
Excess kilowatt-hours per month @ 1.5^ per kwh 

Discount 

5% from bill, if paid within discount period. 
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Determination of Maximum Demand 

The maximum demand shall be determined as the 
highest average rate at which energy is used for 
any period of 15 consecutive minutes during the 
month; hut in no month shall the demand to be 
hilled be considered as less than 75 per cent of the 
highest maximum demand recorded during the 
twelve-month period ending with the month for 
which hill is rendered, nor in any event less than 
50 per cent of the highest maximum demand previ¬ 
ously recorded between the commencement of serv¬ 
ice and the beginning of said twelve-month period. 

Coal Clause 

Base $0.16 per million Btu. 

Adjustment 0.35 mill (net) per kwh per whole cent of 
variation from base. 

Effective On variation of $0.02 or more per million 

B. t. u. 

Contract Date 

December 22, 1931 

Commencement 

November 1, 1931 

Term 

10 years 

Expir. Date 

October 31, 1941 

Superseded • 
4/3/1939 
JER 

Provision for Cancellation or Renewal 

City may cancel contract at end of the first 5 years 
by giving six months’ prior written notice. 

Date of Issue—Jul. 1, 1936 Effective—November 1, 1931 

Issued bv A. J. Asmus Galena. Ill. 

•» ' 

Approved by Pub. Serv. Comm, of Wis. 

Date—January 29, 1932 
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[514] 

Interstate Light & Power Company 
Galena, Illinois. 

February 28, 1939. 

Honorable Mayor and City Council 
of the City of Cuba City, 

Cuba City, Wisconsin. 

Gentlemen : 

Because of the increased electric energy requirement of 
your community during recent years, and a desire on our 
part to encourage further increases, particularly through 
the development of the use of electricity for domestic cook¬ 
ing and water heating purposes, we now propose to make 
effective a new schedule of Energv Charges lower than 
those under the existing resale contract between this Com¬ 
pany and the City of Cuba City dated December 22, 1931. 

[522] 

Northern States Power Company 
Minneapolis, Minn. 

July 16, 193S. 

Public Service Commission of Wisconsin, 

Madison, Wisconsin. 

Attention: Mr. Calmer Browy, Director. 
Gentlemen : 

Replying to your inquiry of July 13th, would advise that 
we are not supplying wholesale service to the Town of 
Shullsburg. 

Yours very truly, 

RRH :MM R. R. Herrmann, 

ATT. Manayer, Rate Department. 
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1309 HJO'L 


[523] 


Mr. R. R. Herrmann , Manager , 
Rate Department , 

Northern. States Power Company , 
1.5 S. 5th St., 

Minneapolis, Minnesota. 


July 13, 193S. 


Dear Sir: 

We have your letter of July S relative to the proposed 
resale rates of Interstate Light & Power Company. 

We shall be glad to discuss this matter with you on your 
next trip to Madison. We should also like to be informed 
whether your company is now furnishing resale service to 
the Village of Shullsburg and if so, at what rate. 

Your prompt attention to this matter will be greatly 
appreciated. 

Very truly yours, 

Public Service Commission of 
Wisconsin, 


me 

CC: H. C. Cummins 


Director. 
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[528] 

HJO’L 

April 26, 1938. 

Mr. R. R. Herrmann, Manager 
Rate Repartment, 

Northern States Power Company, 

15 South 5th Street, 

Minneapolis, Minnesota. 

Dear Sir: 

We are in receipt of your letter of April 19 in which 
you advise that little progress has been made concerning 
the installation of new resale rates for Interstate Light 
and Power Company. 

Since the Commission is now in the process of nego¬ 
tiating new retail rates with several of the resale cus¬ 
tomers of your company, it is quite important that some 
definite information be made available within the near 
future relative to the resale rate situation. We would, 
therefore, appreciate it if you would give this matter your 
immediate attention. 

Very truly yours, 

Public Service Commission of 
Wisconsin, 

E. W. Morehouse, 

Chief, Rates and Re¬ 
search Department. 
ab 
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[529] 

Northern States Power Company. 
Minneapolis, Minn. 

April 19, 193S. 
File: 1309 HJO’L 

Public Service Commission of II isconsin. 

.1 la <1 is o n, I V is cons i n. 

Gentlemen : 

All that I am able to report concerning the resale rates 
of the Interstate Light and Power Company is that our 
solicitor, Mr. Furber, spent some time with our resale 
customers in the Plattcville Division several weeks ago 
but was unable to make much progress because of some 
special features which had to be given consideration. At 
the present time he is doing jury duty and will not be in a 
position to leave town until after this is over. 

Yours verv trulv, 

* * ' 

P. R. Herrmann, 

Manager Rate Department . 

RRH :AC 
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[532] 

Northern States Power Company 
Minneapolis, Minn. 

March 16, 1938. 
File: HJO’L 

Public Service Commission of Wisconsin, 

Madison, Wisconsin. 

Gentlemen : 

This is in reply to your letter of March 8 regarding the 
establishment of a new rate for resale purposes applicable 
in the territory served by the Interstate Light and Power 
Company in the Plattcville Division. 

Upon investigation I find that special study must be 
given this matter. One of the customers now receiving 
resale service from us is being supplied at 115/230 volts 
and in another instance where the municipal distribution 
system is single phase, our Company is supplying some 
three phase service. 

Also, the question of water heating service has been 
raised which, if this is to be accomplished satisfactorily 
under the existing consumptions, requires further study. 

Negotiations must be begun with existing customers be¬ 
fore conclusions can be drawn. We shall advise you as 
soon as possible regarding this matter. 

Yours very trulv, 

v v 7 

R. R. Herrmann, 

Manager Rate Department. 

RRHrAC 
cc—Mr. Strait. 
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[533] 

HJO’L 

March 8, 1938. 

Mr. R. R. Herrmann, Manager . 

Rate Department, 

15 S. 5th Street, 

Minneapolis, Minnesota. 

Dear Sir: 

'When you were in the office of the Commission on Febru¬ 
ary 14 you advised that you would give further considera¬ 
tion to our request of January 17, relative to the establish¬ 
ment of the new resale rate for the Interstate Light and 
Power Company. Please advise us further regarding this 
matter as soon as possible. 

Very truly yours, 

Public Service Commission of 
Wisconsin, 


me 

CC: H. C. Cummins 


Director. 
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[534] 

Northern States Power Company 
Minneapolis, Minn. 

January 28, 1938. 
File: HJO’L 

Public Service Commission of Wisconsin, 

Madison, Wisconsin. 

Gentlemen : 

Attention: Mr. Calmer Browy 
Acting Director. 

This will acknowledge receipt of your letter of January 
17 wherein you suggest that the same resale rate effective 
in the Northern States Power Company of Wisconsin be 
made effective in the Interstate Light and Power Company 
territory around Platteville. 

I might point out that the circumstances surrounding 
costs of power in the Platteville region are not the same 
as those in the case of Northern States Power Company of 
Wisconsin, which would call for a different rate schedule. 

Inasmuch as I expect to be in Madison within the next 
week or ten days in connection with some other matters I 
would like to defer any action on this matter until I can 
discuss it with vou at that time. 

y 

Yours verv trulv, 

R. R. Herrmann, 

Manager Bate Department. 

RRH: AC 
CC—Mr. Strait 
Mr. Asmus 
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[535] 

HJO’L 

January 17, 1938. 

Mr. A. J. Asmus, Manager. 

Interstate Light and Power Company, 

Galena . Illinois. 

Dear Sir: 

The Commission has recently approved a revised rate 
for resale for the Northern States Power Company of 
Wisconsin. This same rate is also in effect for resale serv¬ 
ice furnished by the St. Croix Falls Wisconsin Improve¬ 
ment Company. We suggest that you now make this rate 
applicable to resale customers served by your company. 

Your prompt attention to this matter will be greatly 
appreciated. 

Very truly yours, 

Public Service Commission of 
Wisconsin, 


Director. 

me 

CC: P. R. Herrmann, Manager, Northern 
States Power Company, 

E. N. Strait, Member . Operating 
Committee, Public Utility Engi¬ 
neering and Service Corp. 
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Exhibit No. 62. 

Public Service Commission of Wisconsin. 

State Office Building, 

Madison 2, Wisconsin. 

File No. 1309 JER 
April 15, 1941. 

Mr. R. R. Herrmann, Manager , 

Rate and Sales Research, 

Northern States Power Company, 

Minneapolis, Minnesota. 

Dear Sir: 

Re: Interstate Light and Power Company 
Resale Contracts. 

Thank you for your letter of April 9, 1941 with which 
you submitted for filing copies of resale contracts entered 
into between the Interstate Light and Power Company 
and the municipal electric utilities of Benton and Cuba 
City. These contracts are being placed on file. 

Will you please submit suitable sheets for that company’s 
rate file? 

Very truly yours, 

Alvin H. Olson, 

Assistant Secretary. 
ab 
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[547] 

Northern States Power Company. 
Minneapolis, Minnesota. 

April 9, 1941. 

Public Service Commission of Wisconsin, 

M a (l is on, Wisconsin. 


Gentlemen : 


We are filing herewith on behalf of the Interstate Light 
and Power Company two new resale agreements, one with 
the City of Cuba City, dated March 4, 1941, and the other 
with the Village of Benton, dated March 2o, 1941, both 
embodying the same rate schedule. 

Inasmuch as negotiations have been going on for some 
time it was agreed to make the contracts effective as of 
January 1, 1941. 


The estimated annual saving to the Citv of Cuba Citv 
is $1,123 or S.4^, and $433 or 6 . 0 % for the Village of Ben¬ 
ton, based on data for the year ended with March, 1941. 


For your information we wish to mention that the limited 
distribution facilities within the corporate limits previ¬ 
ously owned by the Company to serve directly five retail 
power customers in Cuba City and two in Benton have 
been sold to the municipalities. These customers will there¬ 
fore be served from now on by the municipalities them¬ 
selves. 

If these agreements are acceptable for filing we will 
report resumes of the same on the customary rate sheets. 

Yours very truly, 

R. R. Herrmann, 

hrw/ac Mgr. Rale efi Sales Research. 


ene. 
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[550] 

Resolution. 

City of Cuba City, Wisconsin. 


Resolved that the City Council of the City of Cuba City, 
Grant County, hereby accepts the offer of the Interstate 
Light and Power Company to furnish electric energy for 
operation of the City municipal distribution system and 
for resale to the patrons of the distribution system of said 
City, and hereby approves all the rates, terms and condi¬ 
tions contained in the proposed contract hereto attached 
and made a part hereof, and the President of the City 
Council and the City Clerk of the Citv of Cuba Citv are 
hereby authorized and directed to execute the aforesaid 
contract for and in behalf and in the name of the City 
and to affix the City seal thereto. 

Passed and approved March 4, 1941. 


Attest: 

Fiiancis Phillips, 
City Cleric. 


Geo. A. Lof.ffelholz, 

President. 
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[553] j 

Resolution. 

Village of Benton, Wisconsin. 

Resolved that the Village Council of the Village of Ben¬ 
ton, LaFayette County, Wisconsin, hereby accepts the 
offer of the Interstate Light and Power Company to furnish 
electric energy for operation of the Village municipal dis¬ 
tribution system and for resale to the patrons of the dis¬ 
tribution system of said Village, and hereby approves all 
the rates, terms and conditions contained in the proposed 
contract hereto attached and made a part hereof, and the 
Mayor and the Village Clerk of the Village of Benton are 
hereby authorized and directed to execute the aforesaid 
contract for and in behalf and in the name of said Village 
and to affix the Village seal thereto. 

Passed and approved March 25, 1941. 

J. F. Meloy, 

Mayor. 

Attest: 

W. L. Eckstein, 

Village Clerk. 


100 


561 


[561] 

Exhibit No. 63. 

The State of Wisconsin. 

Public Service Commission. 

Madison. 

May 16, 1941. 

Mr. R. R. Herrmann, 

Manager—Rates and Sales, 

Northern States Power Company, 

Minneapolis, Minnesota, 

Dear Sir: 

Re: Interstate Light and Power Company 
Village of Hazel Green Resale Contract. 

This will acknowledge the receipt of your letter of May 
13, 1941 with which you submitted a conformed copy of 
a resale contract recently executed between the Interstate 
Light and Power Company and the village of Hazel Green. 

We are placing this contract on file. 

Will you please submit rate sheets summarizing its most 
important provisions? 

Very truly yours, 

Alvin H. Olson, 

Assistant Secretary. 

ab 
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[562] 

Northern States Power Company. 

Minneapolis, Minnesota. 

May 13, 1941. 

Public Service Commission of Wisconsin, 

Ma dis o n , TF isco ns i n . 

Gentlemen : 

Interstate Light and Power Company 
Village of Hazel Green-Resale Contract 

We are filing herewith in behalf of the Interstate Light 
and Power Company a new resale agreement with the Vil¬ 
lage of Hazel Green, dated May 1. 1941, effective as of the 
same date. 

We estimate the savings to the Village to be $330.00 per 
year, based on consumptions for the year ended March 31, 
1941. In making this estimate we have given due consider¬ 
ation to the fact that the Village will now purchase at 
primary voltage instead of secondary thereby incurring 
transformation losses, and requiring more investment than 
in the past. 

Arrangements have been made to transfer to the Village 
the electric facilities within the corporate limits which were 
formerly owned by the Company to serve the creamery 
and feed mill at secondary voltage. This will permit service 
to be supplied at primary voltage with only one metering 
point as covered in this resale agreement. 

Rate sheets covering a resume of same will he submitted 
subject to your acceptance of filing this agreement. 

Yours very truly, 

R. R. Herrmann, 

Mgr. Bate & Sales Research. 


hrw/ac 

att. 
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[565] 

Resolution. 

Village of Hazel Green, Wisconsin. 

Resolved, that the Village Council of the Village of Hazel 
Green, Grant County, Wisconsin, hereby accepts the offer 
of Interstate Light and Power Company to furnish electric 
energy for operation of the municipal electric distribution 
system owned by said Village and for resale to the patrons 
of such distribution system, and hereby approves all of 
the rates, terms, and conditions contained in the proposed 
contract hereto attached and made a part hereof, and the 
President and the Village Clerk of the Village of Hazel 
Green are hereby authorized and directed to execute the 
aforesaid contract for and in behalf and in the name of 
the Village and to affix the Village seal thereto. 

Passed and approved May 1, 1941. 

F. G. Pearce, (s) 

President of Village Council. 

Attest: 

Carrie M. Liddle, (s) 

Village Clerk. 

(seal) 
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[581] 

2-U-1197 HJO’L 
February 19, 1941. 

Mr. A. M. Pearce , Chairman , 

Water and Light Commission , 

Hazel Green, Wisconsin . 

Dear Sir : 

Mr. Hayden and I have reviewed your letter of Febru¬ 
ary 17 together with the information enclosed relating to 
the estimated cost of service to the village of Hazel Green. 

On the basis of your letter and the data submitted, it is 
our opinion that the village of Hazel Green would derive 
the greatest advantage if provision were made for the 
direct sale of power to the two power customers by the 
Interstate Light and Power Company, and the transfer 
of the remaining service of the village to the standard de¬ 
mand and energy rate of the Interstate Light and Power 
Company. As we understand it from the data heretofore 
submitted, the cost of the remaining service to the village 
would be slightly less under the standard rate than under 
the existing rate. The revenue to be received by the Inter¬ 
state Light and Power Company from the two power cus¬ 
tomers would be approximately the same as that now 
received from this service. 

As we see it, the particular advantage in this arrange¬ 
ment would be that the present loss in revenue to the Inter¬ 
state Light and Power Company would be relatively small 
and the village would be given a rate of such a type that 
it could place into effect lower and more promotional retail 
rates which would not be possible if the two power cus¬ 
tomers were included wdth the village. 
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[582] 

Furthermore, the Interstate Light and Power Company 
will derive an ultimate advantage from such a procedure 
in that it will give the village an opportunity to expand 
the use of the service, thereby resulting in greater sales 
and additional revenue to the Interstate Light and Pow T er 
Company. 

We appreciate that the demands for the total use of the 
village, including the two power customers, are based upon 
estimates of the diversity between the loads of the power 
customers and the remaining load of the village. It is quite 
possible that the total demand may exceed the demand as 
determined by the estimated diversity, and for this reason 
the total cost to the village for all service under the stand¬ 
ard rate may be in excess of the estimates shown by the 
Interstate Light and Power Company. This is an addi¬ 
tional reason why we feel it would be advantageous to the 
village to permit the two power customers to be served 
directly by the Interstate Light and Power Company. If 
the Interstate Light and Power Company is willing to 
continue the billing under the existing block rate, there 
should be no objection on its part to the proposed sug¬ 
gestions. 

We w T ould appreciate having you give this matter fur¬ 
ther consideration and the receipt of your view thereon. 

Very truly yours, 

H. J. O’Leary, 

Acting Chief, Rates and Research 
mch Department. 

Copy to Mr. Ferber 

Interstate Light and Power Co. 
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[583] 


583 


Village Clerk’s Office. 

Hazel Green, Wisconsin. 

February 17th, 1041. 

Mr. C. B. Hayden. 

Public Service Com mission. 

Madison. II" isconsin. 

Deal Sir : 

After a meeting with Mr. Ferber of the Interstate Licsrlit 
and Power Company, we have this view of the light and 
power situation in Hazel Green. Tie showed us a com¬ 
parison, drawn up by their engineers, based on an actual 
test of two months (June & July 1040) along with an esti¬ 
mate of the balance of the months for a full year on the 
demand basis, combining the power and village require¬ 
ments, which showed that the present cost of secondary 
voltage is 3.05 average as compared to 4.20 on primary 
voltage if the village consumption and power were recorded 
on one meter. Therefore he recommended that we remain 
on the old block rate and that the village purchase energy 
through one meter and serve the power customers. As 
can be seen the demand basis will cost the village approxi¬ 
mately £717.00 a year more than the present block rate. 
Without the additional load of the power customers there 
is a slight difference in favor of the village on the demand 
rate over the present block rate. 

The big difficultv in the matter is that of serving the 
power customers. Mr. Splinter of the feed mill doesn’t 
feel that be should interfere with any possible lower rate 
to the village, and the village in turn objects to any pos- 
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sible increase in rates to these power customers, as we 
feel that they are a valuable asset to the village itself. 
The village looks to the creamery and feed mill for the 
farm trade and cannot afford to hinder them in any way 
in their efforts to bring farm business to themselves and 
the other businesses of Ilazel Green. So, from all indica¬ 
tions, the most logical tiling to do in our estimation is to 
persuade the power company to serve the power customers 
as they have in the past or on their commercial power rate, 
thereby allowing us to switch from the standard block rate 
to the proposed demand rate with the future possibility of 
making our rates more attractive to our customers, and 
thus enabling us to increase our energy consumption in 
the future. It is possible that at a later date we may he 
in a position to serve the power customers in Ilazel Green. 

We enclose for your inspection a copy of the explanation 
of the proposals as set forth by the Interstate Light and 
Power Company. 

We are sending a copy of this letter to Mr. O’Leary of 
the Pates and Pesearch Department. 

Yours sincerely, 

(Signed) A. M. Pearce, 

Chairman. 

Hazel Green Light and Water Comm. 


end. 
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Exhibit No. 64. 

Before The Public Service Commission of Wisconsin. 

City of Shullsburg 

vs. 

Interstate Light and Power Com¬ 
pany. 

Order Dismissing Proceeding. 

The city of Shullsburg on July 19, 1938 petitioned the 
Commission to require the Interstate Light and Power 
Company to render wholesale electric service to the city of 
Shullsburg as a public electric utility and to establish a 
reasonable rate for such service. 

Hearings were held before Examiner Jasper at Madison 
on August 23, 1938 and on November 3, 1938 at which the 
following appearances were entered: 

Citv of Shullsburg bv 

Lloyd H. Rooney, attorney. 

Shullsburg Electric Utility by 
Victor Martell, commissioner, 

C. M. Bellings, 

R. J. Edwards, superintendent. 

Interstate Light and Power Company by 
John M. Campbell, attorney, 

Eau Claire. 

Of the Commission Staff: 

H. T. Ferguson, attorney, 

H. J. O’Leary, 

Walter E. Caine, 

Wm. A. Kuehlthau. 


j* 2-U-1314. 
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Subsequent to the hearings, the parties stipulated under 
date of January 13, 1939 that wholesale electric service be 
rendered by the Interstate Light and Power Company at 
a rate set forth in the agreement, until such time as a 
proper and appropriate rate for such service would be de¬ 
termined by the Commission. By mutual agreement the 
stipulated wholesale rate was continued in effect to Sep¬ 
tember 2, 1941 when a resale contract effective September 
1, 1941 was negotiated by the Interstate Light and Power 
Company and the city of Shullsburg providing for the 
rendition of resale service for a period of 10 years, at a 
reduced rate set forth in the contract. 

It appears, in view of the new contractual agreement, 
that no further action on the petition of the city of Shulls¬ 
burg is necessary. 

Order. 


It is therefore ordered: 


That the proceeding herein be and is hereby dismissed. 
Dated at Madison, Wisconsin this 19tli day of September 

1941. 

Public Service Commission of 
Wisconsin, 

R. W. Peterson, 

Chairman . 


Robert A. Nixon, 

Commissioner, 


W. F. Whitney, 

Commissioner . 
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[593] 

Lloyd H. Rooney 
Attorney and Counselor, 

Sliullsburg, Wisconsin. 

January 13, 1939. 

TPiscowsm Public Service Com mission, 

M a (l is on, IT isc o ns i n . 

Gentlemen : 

Yesterday the Interstate Light and Power Company sub¬ 
mitted a stipulation to the City of Sliullsburg providing 
fpr a temporary wholesale rate. It appears that the rate 
is identical with that of Cuba City except that the excess 
of thirty thousand kilowatt hours will be sold to the city 
of Sliullsburg at an energy rate of 1C This stipulation 
has been approved by the Sliullsburg Electric Commission 
and the Sliullsburg Common Council. It has been signed 
on behalf of the city by Jno. C. Hanifan, Mayor and P. L. 
O’Flahrity, City Clerk, and the City seal affixed. 

The company has proposed an adjusted demand billing 
on the basis of a graphic demand reading for the month 
of December. I am enclosing a copy of their estimates for 
the consideration of your staff. 

In regard to the proposed stipulation heretofore men¬ 
tioned I believe that the Commission should consider the 
question as to whether the temporary wholesale rate is to 
be a complete and final determination for the periods dur¬ 
ing which it is used or whether it will be subject to revi¬ 
sion upon the Commission’s final order fixing a permanent 
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wholesale rate. It seems to me that there might be an 
advantage for the City either way depending upon whether 
the permanent rate was eventually increased or reduced. 
From the City's standpoint, 1 think it would be satisfactory 
to have the temporary arrangement constitute a final and 
complete rate for the period which it will cover. 

Kindlv give this matter vour attention. 

» ' ► 


UIR :P»AV 


Yours verv trulv, 

L. H. Rooney. 


Ill 
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Before The Public Service Commission of Wisconsin. 

Citv of Shullsburg ^ 

vs. ' 1.2-U-1314. 

Interstate Light & Power Company. J 

Stipulation. 

The City of Shullsburg having heretofore filed with the 
Public Service Commission its complaint and application 
wherein and whereby it has requested said Public Service 
Commission to require the said Interstate Light & Power 
Company to furnish it, as a municipal utility of this State, 
with electrical energy and to prescribe reasonable rates 
therefor; and, 

The said City of Shullsburg and Interstate Light & 
Power Company having thereafter entered into a certain 
agreement evidenced by a letter from said Interstate Light 
& Power Company to said City of Shullsburg dated August 
15, 1938 and accepted by said City of Shullsburg wherein 
and whereby it was among other things agreed that the 
Interstate Light & Power Company would temporarily fur¬ 
nish electric energy to the City of Shullsburg as therein 
specified and that the said City of Shullsburg would pay 
therefor and for service theretofore furnished subsequent 
to the 20th day of June, 193S at such rate as should be 
fixed therefor by the Public Service Commission; and, 

It being the desire of the parties hereto to agree, (sub¬ 
ject to the approval of the Public Service Commission of 
Wisconsin), upon a rate to be paid for such electric energy 
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furnished under said agreement pending the time that 
said Public Service Commission of Wisconsin shall be able 
to secure the necessary information and make the neces¬ 
sary studies to enable it to make a final determination of 
the proper and appropriate rate to be charged for such 
energy if delivered upon other than a temporary basis; 
and, 

The Interstate Light & Power Company being willing to 
furnish the energy and render the service covered by the 
above mentioned contract of August 15, 1938 upon the 
terms and conditions therein set forth at the rate herein¬ 
after specified, without prejudice to its rights, and the City 
of Shullsburg being willing to pay for such service at the 
rate hereinafter specified. 

• • * • • 


[596] 

3. It is hereby stipulated by and between the parties 
hereto that said Public Service Commission of Wisconsin 
may enter an order finding and determining the said rate 
above stipulated as the rate to be charged for the tem¬ 
porary service under the agreement of August 15, 1938, 
subject to such changes or adjustments therein as may 
from time to time be ordered by such Public Service Com¬ 
mission and acceptable to the parties hereto. 

4. This stipulation shall be without prejudice to the 
right of the Interstate Light & Power Company to here¬ 
after contend, before the Public Service Commission or 
elsewhere, that it is not under any legal obligation to 
render electric service to the City of Shullsburg except to 
the extent that it has undertaken to do so by the above 
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mentioned agreement of August 15, 1938 and to resist any 
order of the Public Service Commission. It is likewise 
without prejudice to the right of the City of Shullsburg to 
hereafter contend either before the Public Service Com¬ 
mission or elsewhere that the Interstate Light & Power 
Company is obligated to supply it with energy. 

It is hereby stipulated by the parties hereto that the 
determination of any questions involving the obligation 
of the Interstate Light & Power Company to furnish 
energy to the City of Shullsburg (except as provided in 
said contract of August 15, 193S) by the Public Service 
Commission, mav be held in abevance bv said 

[597] 

Commission until such time as the Commission shall be in 
position to determine and indicate to the parties what it 
considers to be a proper and appropriate rate for energy 
delivered under a definite term contract. 

Dated January 13, 1939. 

Interstate Light & Power Company, 
By A. J. Asmus, 

Vice President . 

City of Shullsburg, 

A Municipal Corporation, 

By Jno. C. Hanifan, 

Mayor, 

P. L. 0 ’Flahrity, 

City Cleric. 
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[598] 

Public Service Commission of Wisconsin. 

State Office Building, 

Madison 2, Wisconsin. 

File No. 2-U-1314 HJO’L 
December 3, 1938. 

Mr. L. H. Rooney, 

Attorney and Counselor, 

Shullsburg, Wisconsin. 

Dear Sir: 

This acknowledges receipt of your letter of November 
28 enclosing a copy of a proposed stipulation between the 
Shullsburg Municipal Electric Utility and the Interstate 
Light and Power Company covering a temporary rate for 
electric service furnished for resale by Interstate Light and 
Power Company to the municipal utility. 

The Commission has instructed me to advise vou as fol- 
lows: 

In view of the relationship of the proposed rate to the 
rates now in effect for Cuba City and Benton, the Com¬ 
mission is not satisfied with the level of the rate contained 
in the proposed stipulation. Upon receipt of the proposed 
stipulation the Commission took the matter up with Chi¬ 
cago representatives of the company and we have been 
promised that the entire matter will be re-examined and 
the Commission informed of the company’s attitude with¬ 
in a short period. We anticipate that this period may be 
a week or slightly more. In view of these facts we cannot 
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approve the proposed stipulation at this time but will in¬ 
form you as soon as a satisfactory rate has been submitted 
to the Commission. 

In the meantime, we would appreciate receiving from 
you as soon as possible a copy of the agreement dated 
August 15, 193S between the City and the Interstate Light 
and Power Company. This agreement is referred to sev¬ 
eral times in the proposed stipulation and we should like 
to have it available in order to have a complete record of 
the proposed agreement. 

Very truly yours, 


me 


Director. 


[599] 

Lloyd H. Rooney 
Attorney & Counselor, 

Shullsburg, Wisconsin. 

November 28, 1938. 

Public Service Commission of Wisconsin, 

State Capitol Building. 

M ad is o n, 11 7 isconsin. 

Re: City of Shullsburg vs. Interstate Light & 

Power Company—Stipulation. 

Gentlemen : 

Enclosed is a stipulation submitted to me by the Inter¬ 
state Light and Power Company for the consideration and 
signatures of the proper City officials as a temporary rate 
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contract between the City and the Company pending in¬ 
vestigation and study of rate conditions by the Commission. 

Mr. Asmus informed the Shullsburg Commission and 
myself that Mr. O’Leary of your staff, had approved this 
rate, but upon phoning Mr. O’Leary for confirmation of 
this statement I was informed that he had not approved 
this rate, but that he had approved going ahead with the 
stipulation and submitting it to the Public Service Com¬ 
mission before the City signed the same. Due to the fact 
that Mr. Asmus was very anxious to have this stipulation 
signed and approved immediately, aroused some doubt in 
my mind as to whether it should be signed or not until the 
Commission had given its approval. 

If the Commission sees fit to recommend acceptance of 
this temporary arrangement, will you kindly forward the 
same to me before Tuesday, December 5th so that it can 
be approved by the Common Council on that date. 

Thanking you for your consideration, I am 

Yours very truly, 

(Signed) L. II. Rooney. 

LHR :BW 
Enc. 
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Public Sebvice Commission of Wisconsin 
State Office Building, 

Madison 2, Wisconsin. 

File No. 2-U-1314 REP 
November 4, 1938. 


Mr. L. H. Rooney. City Attorney. 

Sh ullsbu rg, Wisconsin. 

Mr. John M. Campbell, Attorney, 

Bendy, Beach & Holland, 

Eau Claire, Wisconsin. 

Mr. A. J. A sinus. Vice President & Manager, 

Interstate Light and Power Company, 

Galena, Illinois. 

Mr. R. R. Herrmann, 

Northern States Power Company of Minnesota, 

15 South 5th Street, 

Minneapolis, Minnesota. 

Gentlemen : 

At a conference between interested parties preceding the 
bearing on November 3, 1938 it was decided that it would be 
advisable for the Interstate Light and Power Company and 
the City of Shullsburg to tentatively agree on a temporary 
wholesale rate for electrical energy to be delivered to the 
City of Shullsburg. The delivery point was to be consid¬ 
ered the 2300 volt side of the substation at Shullsburg. 

The opinion of those present was that a rate comparable 
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to the Cuba City rate should be agreed upon but that the 
rate form should be changed in order to get a low energy 
step into the rate in order that Shullsburg may continue to 
sell off-peak water heating service. 

It was agreed that some rate should be worked up that 
would approximate the Cuba City rate by the conferees and 
that it should then be transmitted to the utility company 
and the city. If the rate is satisfactory the parties involved 
are to stipulate the rate as a temporary rate. 

After studying the situation and considering the other 
wholesale customers the rate suggested is: 

[605] 

Gross Rate. 

Demand Charges 

First 20 Kw. or less of maximum demand—$80 per 
month. 

Next 30 Kw. of maximum demand @ $3 Kw. per 
month. 

Excess Kw. of maximum demand @ $2.50 per Kw. 
per month. 

Energv Charge 

First 10,000 kw. hrs. per month @ 2.5c per kw.-hr. 

Next 20,000 kw. hrs. per month @ 1.5^ per kw.-hr. 

Excess kw. hrs. per month @1^ per kw.-hr. 

Discount 

5% from bill if paid within discount period. 

The other conditions in the Cuba City contract are to be 
used in the temporary rate for Shullsburg. 

The Commission expects that the interested parties will 
indicate their agreement to the application of this tempo- 
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rary rate through the filing of a stipulation by mail to be 
made a part of the record by November 10, 1938. If there 
are objections to this temporary rate the Commission is to 
be so notified by November 10, 1938. 

Yours very truly, 


REP/b 


Public Service Commission of Wisconsin, 

Director. 


[606] 

Interstate Light & Power Company 
Galena, Illinois. 

August 15, 1938. 

City of Shullsburg, a 
Municipal Corporation , 

Shullsburg. W is cons in . 

Gentlemen : 

This letter is to outline a proposed method of procedure 
in the settlement of present matters which are pending 
between us resulting from your acquisition of the distribu¬ 
tion system theretofore maintained by us for tbe service of 
the residents of your city with electric energy. 

You will doubtless agree that the pertinent facts are as 
follows: 

The Public Service Commission of the State of Wisconsin 
issued its certificate of just compensation on or about June 
17, 1938. By the provisions of Section 197.05 (3) of the 
Wisconsin Statutes you thereupon became vested with title 
to the property mentioned in the various Commission 
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orders as constituting the local utility in your city. Subse¬ 
quent to that date and up to the present time we have con¬ 
tinued to transmit energy over our transmission line and 
serve that local distribution svstem with such energv. 
Subsequent to that date and up until the 20th day of July, 
1938, we maintained and serviced the distribution system 
and paid all regular operating expenses in connection 
therewith, the same as we had been doing prior to your 
acquisition. The meters in your city were read shortly 
after the date of the Commission’s certificate and bills for 
the period from May 20, 1938, to June 20, 193S, were sent 
out by us. A portion of said bills have been collected by 
us and some of said bills are delinquent. The meters for 
the approximate period of June 20, 1938, to July 20, 1938, 
were read by you and you propose to send out the bills for 
the energy as shown by those meter readings. You have no 
other source of energv immediatelv available and wish us 
to continue to serve your distribution system at wholesale 
pending our negotiations for a definite term contract cov¬ 
ering such service. In connection with these matters, there¬ 
fore, we make the following proposition: 

1. We will temporarily continue to furnish you electric- 
service in the form of three phase alternating electric cur¬ 
rent at approximately 4000 volts Y connection; at a nominal 
frequency of sixty cycles per second, for your sole use for 
municipal lighting and power and for resale to your patrons. 
Such service shall be delivered at this company’s substa¬ 
tion as now located in the City of Shullsburg, Wisconsin. 
Said service shall be in accordance with and subject to our 
usual terms and conditions covering wholesale service, 
which are hereto attached. 
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[612] 

Before the Public Service Commission of Wisconsin. 


City of Shullsburg, 

vs. 


S2-U-1314. 


Interstate Light & Power Company. J 


Notice of Investigation and Order for Assessment 

of Costs. 

Whereas the City of Shullsburg has filed a complaint and 
application alleging that the Interstate Light and Power 
Company threatens to refuse to furnish the City of Shulls¬ 
burg as a municipal electric utility of this state with light, 
heat, and power by means of electrical energy, and request¬ 
ing the Commission to require said Interstate Light and 
Power Company to furnish such service and to prescribe 
reasonable rates therefor. 

Now therefore notice is HEREBY given that the Commis¬ 
sion has entered upon an investigation of said matter and 
that after the expiration of ten days from the date of service 
of this notice and order, the undersigned will proceed to fix 
a time and place for hearing said matter, at which time and 
place any person interested may appear and present such 
evidence as may be proper in the premises; and 

Whereas the Commission deems it necessary, in order to 
carry out the duties imposed upon it by law, to investigate 
the books, accounts, practices and activities of the Inter¬ 
state Light and Power Company and make an appraisal of 
its property used and useful in serving its patrons; 

Whereas the Commission finds that the expenses reason¬ 
ably attributable to such investigation and appraisal should 
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be assessed against and paid by the said Interstate Light 
and Power Company pursuant to the provisions of Section 
196.85 of the Wisconsin Statutes; 

Now therefore it is ordereu that the expenses of such 
investigation and appraisal which are reasonably at¬ 
tributable to such investigation and appraisal be assessed 
against and paid by said Interstate Light and Power Com¬ 
pany pursuant to the provisions of Section 196.85 of the 
Wisconsin Statutes; and 

Notice is hereby given to the Interstate Light and Power 
Company of the above order and of the finding of the Com¬ 
mission for the necessity for such investigation and ap¬ 
praisal and of the finding of the Commission that the ex¬ 
penses of such investigation and appraisal will be assessed 
against and collected from the Interstate Light and Power 
Company. Acknowledgment of service of the above order 
will likewise constitute acknowledgment of the notices as 
above set forth. 

Dated at Madison, Wisconsin, this 25th day of July, 
1938. 

Public Service Commission of Wisconsin, 
Fred S. Hunt, chairman , 

R. Floyd Green, commissioner . 
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[613] 

Before the Public Service Commission of "Wisconsin. 


In the Matter of "Wholesale Electric 
Service and Reasonable Rates 
Therefore, for the Citv of Shulls- 
burs:, LaFavctte Countv. "Wiscon- 
sin. 


Application for Service and Reasonable Wholesale Rates. 

Application is hereby made on behalf of the City of 
Shullsburg by V. R. Mortell, C. M. Billings and W. R. 
Jamieson, members of the Shullsburg Electric Utility Com¬ 
mission for proper wholesale electric service and reasonable 
wholesale electric rates for the City of Shullsburg, LaFay- 
ette County, Wisconsin. The grounds on which said appli¬ 
cants consider, claim and maintain that it is necessary for 
the Commission to take jurisdiction of this matter, are the 
following: 

1. That on the 18th day of June, 1938 a certificate of 
just compensation for the property used and useful of the 
Electric Distribution Svstem in the Citv of Shullsburg 
owned by the Interstate Light and Power Company was 
filed with the Clerk of the City of Shullsburg pursuant to 
Section 197.05, Subsection (3) of the Wisconsin Statutes. 

2. That thereafter and on the 1st day of July, 1938 the 
Common Council of the City of Shullsburg appointed V. R. 
Mortell, C. M. Billings, and W. R. Jamieson as commis¬ 
sioners on the Shullsburg Electric Utility Commission; 
that their duties as such commissioners are to operate and 
control the Utility property for the City of Shullsburg. 

3. That on the 7th day of July, 1938 said Commission 
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met with A. J. Asmus, Vice President and Manager of the 
Interstate Light and Power Company at Galena, Illinois, 
for the purpose of establishing wholesale electric service 
and determining a reasonable rate therefore. 

4. That the said A. J. Asmus refused to recognize the 
acquisition of the City of Shullsburg, refused to negotiate 
either for service or for a wholesale rate and further re¬ 
fused to negotiate in anv wav whatsoever with the said 
Commission. 

5. That the Shullsburg Electric Utility Commission has 
no information from which to proceed to obtain proper 
service or reasonable wholesale rates, therefore it hereby 
petitions and requests that proper wholesale electric service 
be established and a reasonable wholesale rate therefore be 
determined by the Public Service Commission. 

6. That the City of Shullsburg is in danger of being 
without proper wholesale electric service because the said 
Interstate Light and Power Company has stated that it 
intends to cut off the energy from the Shullsburg Distribu¬ 
tion System. 

That this application is made pursuant to the provisions 
of Chapters 196 and 197 of the Wisconsin Statutes. 

Dated July 14, 1938. 

Shullsburg Electric Utility Commission, 
By V. R. Morteli., 

C. M. Billings, 

W. R. Jamieson, 

Commissioners. 

L. H. Rooney, 

City Attorney. 
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Exhibit No. 65. 

Public Service Commission of Wisconsin, 

State Office Building, 

Madison 2, Wisconsin. 

File No. 1309 JER 
September 16, 1941. 


Mr. R. R. Herrmann, 

Manager Rate & Sales Research, 

Northern States Power Company, 

Minneapolls, Minnesota. 

Interstate Light and Power Company 
City of Shullsburg—Resale Contract. 

Dear Sir: 

This will acknowledge the receipt of your letter of Sep¬ 
tember 10, 1941 with which you submitted a resale agree¬ 
ment recently executed with the city of Shullsburg for a 
ten year period effective September 1, 1941. We are plac¬ 
ing this contract on file. 

Will you please prepare and submit suitable rate sheets 
for your company’s rate file? 

Very truly yours, 

Edward T. Kaveny, 

Secretary. 

ab 
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[623] 

Norther x States Power Company, 
Minneapolis, Minnesota. 

September 10, 1941. 

Public Service Commission of Wisconsin, 

Madison, Wisconsin. 

Attention: Mr. H. J. O’Leary, Acting Chief 
Rates and Research Department. 

Gentlemen : 

Interstate Light and Power Company 
City of Shullsburg—Resale Contract. 

We are filing herewith on behalf of the Interstate Light 
and Power Company an executed copy of a new resale 
agreement with the City of Shullsburg dated September 
2, 1941, effective September 1, 1941. 

Please note this agreement is in accordance with our 
previous correspondence regarding this customer, your 
last letter being “file No. 1309 JER’’ dated May 6, 1941. 

Yours very truly, 

R. R. Herrmann, 
Manager Rate & Sales Research. 


HRW :EC 
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Northern States Power Company, 
Minneapolis, Minnesota. 

April 30, 1941. 

File No. 1309 JER 

Public Service Commission of Wisconsin , 

Madison , Wisconsin. 

Interstate Light and Power Company 
Resale Rate to Shullsburg. 

Gentlemen : 

This will acknowledge receipt of your letter of April 
17 concerning resale rate to the Shullsburg municipal 
utility. 

Even though we still feel that the City of Shullsburg is 
not entitled to as low a rate as this for the reasons cov¬ 
ered by testimony entered in hearing held on Case 2-IT- 
1314, we have decided to accede to your request. Accord¬ 
ingly, we have tendered a contract to the City of Shulls¬ 
burg, similar to those recently signed with Benton and 
Cuba City, to be effective after acceptance. 

During the 12-month period ended March this year, 
504,300 kwh were supplied to Shullsburg with 1,575 de¬ 
mand months, the billing for which amounted to $11,979.94. 
Based on this consumption the new rate would effect a 
saving of $1,095.34. 

Very truly yours, 

R. R. Herrmann, 

Mgr. Rate & Sales Research. 


rrh/ac 
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[632] 

Public Service Commission of Wisconsin, 

State Office Building, 

Madison 2, Wisconsin. 

File No. 1309 JER 
April 17, 1941. 

Mr. R. R. Herrmann, Manager, 

Rate and Sales Research, 

Northern States Power Company, 

Minneapolis, Minnesota . 

Re: Interstate Light and Power Company 
Resale Rate to Shullsburg. 

Dear Sir: 

On April 15, 1941, we accepted for filing resale con¬ 
tracts providing for the rendition of resale service by your 
company to the municipal electric utilities at Benton and 
Cuba City under the terms of a lower resale rate than had 
previously been available to these communities. 

It appears that the Shullsburg Municipal Electric Util¬ 
ity would benefit if the same rate would be made available 
by your company to that utility. 

It is requested, therefore, that you give consideration to 
the sale of energy to the Shullsburg utility under the 
same terms and conditions as are now available in Benton 
and Cuba City. Will you please inform us of your atti¬ 
tude toward this suggested rate reduction and indicate 
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the saving that the Shullsburg utility could make if it pur¬ 
chases its resale requirements under the terms of the new 
rate ? 

Very truly yours, 

H. J. O’Leary, 

Acting Chief Rates and Research 
Department. 
ab 

ce: Mr. Lloyd Rooney. 

[642] 

Exhibit No. 66. 

Interstate Light & Power Company, 

Galena, Ill. 

July 28, 1942. 

Tn'.scow.Wn Power and Light Company, 

Madis on, Wisconsin. 

Gentlemen : 

This letter is to confirm the understandings reached by 
our representatives with respect to rearrangement of meter¬ 
ing facilities and clarification of other related matters 
having to do with the undertakings of the parties set forth 
in the Resale and Interchange Contract dated January 
25, 1937, as amended. 

Designation of Parties: 

Interstate Light and Power Company (Wisconsin) 
hereinafter designated as I. L. & P. Co. 

Wisconsin Power and Light Company (Wisconsin) 
hereinafter designated as W. P. & L. Co. 

* * * * • 
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[643] 

4. Use of L L. & P. Co. Transmission System. 

I. L. & P. Co. agrees that during such periods as it may 
not be able to supply all of the Auxiliary Power then 
needed by W. P. & L. Co. through the Platteville or Dar¬ 
lington Connections, W. P. & L. Co. may utilize I. L. & 
P. Co.’s existing transmission line facilities for the pur¬ 
pose of transmitting electric energy from Browntown via 
Darlington through Platteville to Mineral Point and be¬ 
yond, or vice versa. Such synchronizing and protective 
equipment as may be necessary at the Platteville and/or 
Darlington Connections shall be furnished, installed, owned, 
operated, and maintained by W. P. & L. Co., but I. L. & P. 
Co. shall at all times have full control over the use of its 
transmission facilities. 

During any such period of use by W. P. & L. Co. of I. L. 
& P. Co.’s transmission line facilities: 
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Exhibit No. 68. 

Public Service Commission of Wisconsin, 

State Office Building, 

Madison 2, Wisconsin. 

File No. 1309 OPD. 
November 8, 1946. 

Mr. R. R. Herrmann, Manager, 

Rate & Sales Research, 

Northern States Power Company, 

Minneapolis 2, Minnesota. 

Dear Sir: 

This will acknowledge vour letter of October 15 with 
the attached copy of an agreement between the Interstate 
Light and Power Company and the village of Hazel Green. 
The information lias been placed on file. 

It is suggested that a revised rate sheet be filed to 
supercede the present rate on file for resale to the village 
of Hazel Green. We have reserved amendment No. 128 
for this filing. 

Verv trulv vours, 

H. J. O’Leary, 

Chief Rates and Research De¬ 
partment. 
ec 
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[664] 

Northern States Power Company. 

Minneapolis 2, Minnesota. 

October 15, 1946. 

Public Service Commission of Wisconsin, 

Madison, Wisconsin. 

Gentlemen : 

Interstate Light and Power Company 
Village of Hazel Green 
Resale Contract 

In behalf of the Interstate Light and Power Company 
we are submitting herewith for filing, a new agreement with 
the Village of Hazel Green, dated October 1, 1946 covering 
electric service for resale by the Village to its patrons for 
a period of ten years commencing September 1, 1946. 

In view T of the fact that the electric load in this Village 
has been increasing, this new agreement will result in an 
estimated annual saving to the Village of $1,100 based on 
billing data for the year ended July 30, 1946. This contract 
embodies the same rate as those Resale Agreements now 
on file for the municipalities of Benton, Cuba City, and 
Shullsburg. 

Yours very truly, 

R. R. Herrmann, 

Mgr., Rate & Sales Research. 

RRH 
HW :ee 
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[ 668 ] 

Resolution. 

Village of Hazel Green, Wisconsin. 

Resolved that the Village Council of the Village of Hazel 
Green, Grant County, Wisconsin, hereby accepts the offer 
of the Interstate Light and Power Company to furnish 
electric energy for operation of the municipal electric 
distribution svstem owned bv said Village and for resale 
to the patrons of such distribution system, and hereby 
approves all of the rates, terms, and conditions contained 
in the proposed contract hereto attached and made a part 
hereof, and the President and Village Clerk of the Village 
of Hazel Green are hereby authorized and directed to exe¬ 
cute the aforesaid contract for and in behalf and in the 
name of the Village and to affix the Village seal thereto. 

Passed and approved October 1,1946. 

F. G. Pearce, 

(seal) President of Village Council. 

Attest: 

Carrie M. Liddle, 

Village Clerk. 
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[705] 

Item B. 

(Docketed March 31, 1950.) 

Docket Number E-6282. 

Federal Power Commission. 

Washington, D. C. 

Application by Wisconsin Power and Light Company, a 
Wisconsin Corporation, for Merger or Consolidation of 
Its Facilities With Those of Interstate Light and Power 
Company, a Wisconsin Corporation. 

Wisconsin Power and Light Company, a Wisconsin Cor¬ 
poration (hereinafter sometimes referred to as “appli¬ 
cant”), hereby makes application to the Federal Power 
Commission for authority under section 203 of the Federal 
Power Act for the merger or consolidation of its facilities 
with certain of those of Interstate Light and Power Com¬ 
pany, a Wisconsin Corporation (hereinafter sometimes re¬ 
ferred to as “Interstate of Wisconsin”): * * * 

[708] 

(f) A general statement briefly describing the facilities 
owned or operated for transmission of electric energy 
in interstate commerce or the sale of electric energy at 
wholesale in interstate commerce. 

[709] 

Parts of applicant's local low-voltage electric distribu¬ 
tion system in the City of Beloit, Wisconsin, and parts of 
applicant’s rural electric distribution system along the WTs- 
consin-Illinois state line in Walworth and Rock Counties, 
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to the extent that said facilities are used (1) to deliver 
electrical energy to, or (2) to receive electrical energy from, 
its wholly owned subsidiary, South Beloit Water, Gas and 
Electric Company, an Illinois corporation. * * * 

[715] 

This application is for merger or consolidation of facil¬ 
ities of applicant with those of the Platteville Division of 
Interstate of Wisconsin. * * * 


[791] 

(Docketed March 31, 1950.) 

(Conformed Copy.) 

Exhibit No. L-3. 

WHOLESALE POWER PURCHASE AND 
INTERCHANGE AGREEMENT. 

This Agreement, made and entered into this 7th day of 
March, 1950, by and between Wisconsin Power and Light 
Company, a Wisconsin public utility corporation engaged 
in the business of furnishing electric service to and for the 
public, hereinafter sometimes referred to as the Wisconsin 
company, and Northwestern Illinois Gas & Electric 
Company, an Illinois public utility corporation engaged in 
the business of furnishing electric service to and for the 
public, hereinafter sometimes referred to as the Illinois 
company ; 

WITNESSETH : 

Whereas, certain purchase arrangements have been con¬ 
summated, or are about to be consummated, whereby the 
parties hereto will acquire, respectively, the electric utility 
property of Interstate Light and Power Company (Wis- 
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consin), located in Grant and LaFayette counties, Wiscon¬ 
sin, and the electric utility property of Interstate Light 
and Power Company (Illinois), located in Jo Daviess 
county, Illinois, which electric utility properties are inter¬ 
connected ; 

Whereas, the generating facilities of said property are 
all located at Galena, Illinois, and energy for the Wisconsin 
portion has been supplied and is being supplied from Illi¬ 
nois; and 

Whereas, there exists a contract dated June 29, 1935, 
between Interstate Light and Power Company of Illinois 
and Interstate Light and Power Company of Wisconsin 
for the furnishing of wholesale firm electrical energy by 
Interstate of Illinois to Interstate of Wisconsin, and where¬ 
as Northwestern Illinois Gas & Electric Company contem¬ 
plates to succeed to the rights and obligations of the Inter¬ 
state of Illinois in and to said contract, and Wisconsin 
Power and 

[792] 

Light Company contemplates to succeed to the rights and 
obligations of Interstate of Wisconsin in and to said con¬ 
tract, which said contract provides for cancellation upon 
eighteen months’ notice by either party, and whereas the 
parties desire to terminate said contract and make in lieu 
thereof, effective upon said termination, a contract as 
hereinafter set forth, for a term of five years; 

Now therefore, in consideration of the mutual agree¬ 
ments herein contained, and contingent upon the acquisi¬ 
tion by the Illinois company of control of the portion of 
said electric public utility property located in Illinois, 
and the concurrent acquisition by the Wisconsin company 
of the portion of said public utility property located in 
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Wisconsin, it is agreed by and between the parties hereto 
as follows: 

1. The Illinois company will furnish to the Wisconsin 
Company, unless prevented by accident to its power plant 
or equipment or by any other cause beyond its control, and 
tlie Wisconsin company will receive and pay for, such 
quantities of electrical energy as the Wisconsin company 
shall need, over and above energy the Wisconsin company 
may supply from its generating plants and other sources, 
as is required to supply the portion of said public utility 
property proposed to be acquired by the Wisconsin com¬ 
pany, but not to exceed 4,500 kilowatts of demand. The 
Illinois company shall deliver said electrical energy to the 
Wisconsin company at nominally 33,000 volts, 3 phase, 3 
wire, 00 cycle, alternating current at the point or points 
where transmission lines connecting the Wisconsin and 
Illinois portions of said property cross the Illinois-Wis- 
consin state line. 

2. The Illinois company will use reasonable diligence in 

[793] 

maintaining the equipment in suitable condition to furnish 
service hereunder from time to time as requested by the 
Wisconsin company. When, because of repairs to its lines 
or equipment, it is necessary temporarily to interrupt 
service to the Wisconsin company, the Illinois company 
will, except in case of emergency repairs, give reasonable 
notice to the Wisconsin company before service is inter¬ 
rupted and will, so far as is consistent with its operations, 
arrange such work so as to cause a minimum of incon¬ 
venience to the Wisconsin company. The Illinois company 
reserves the right, however, to interrupt the supply of elec¬ 
trical energy to the Wisconsin company without notice 
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when necessary because of trouble on the equipment, lines, 
or appliances of either company. In all cases of interrup¬ 
tion the Illinois company shall notify the Wisconsin com¬ 
pany promptly upon restoration of service. 

3. During the initial year of the term of this agreement 
the Illinois company will keep the Galena Plant fully 
manned and fire in the boilers at all times. During the 
second year of the term of this agreement the Illinois 
company will keep the Galena Plant manned and fire in the 
boilers during an eleven hour period of each day, such 
period corresponding with the period of the day during 
'which the maximum use of energv mav reasonablv be 
anticipated to occur on the system, considering the system 
to be the entire electric system presently regularly sup¬ 
plied with power from said Galena Plant. During the 
remainder of the term of this agreement, except for periods 
of operation as desired by the Illinois company or requested 
by the Wisconsin company as hereinafter provided, the 
Illinois company will keep said plant in “cold-standby” 
condition (no fire in boilers), and will activate the plant 
from time to time 

[794] 

only as may be required for the purposes of the Illinois 
company or as may be necessary in order to supply power 
hereunder upon the request of the Wisconsin company. The 
Wisconsin company will give the Illinois company notice 
of its need for power hereunder as much in advance of 
the time such power is required as the circumstances per¬ 
mit, and the Illinois company will make all reasonable 
effort to supply such powder at the time and for the time 
needed. 

4. Either party may at any time call upon the other 
for emergency power. Emergency power is defined as 
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power furnished upon call by one party to the other to 
assist in maintaining electric service in case of breakdown 
of facilities or other operating conditions interrupting the 
supply of power from the normal source. There is no 
guaranty, implied or otherwise, that either party to this 
contract will be in a position to supply emergency power 
when called upon, but each party will make all reasonable 
effort to provide for the other in emergency to the extent 
of the available facilities. 

The party supplying emergency power may at any time 
discontinue a part or the whole of such emergency service 
(a) if by continuing to supply such emergency power, serv¬ 
ice on its own system and to its customers may in its 
judgment be adversely affected, or (b) if the supply avail¬ 
able from its own generating facilities is inadequate and 
it cannot obtain the additional power required from an¬ 
other source as emergency power. 

5. All energy delivered hereunder by one party to the 
other shall be measured at points convenient to the points 
of delivery, by proper and sufficient meters, equipped with 
ratchets to prevent reverse registration, to be owned and 
maintained by the 

[795] 

Wisconsin company, with right of access to the duly author¬ 
ized representatives of the Illinois company for the pur¬ 
pose of reading, inspection and the witnessing of tests, 
adjustments to and the changing of such metering equip¬ 
ment. 

6. All energy shall be paid for by the receiving com¬ 
pany monthly upon receipt of bills from the vendor. Pay¬ 
ment shall be made, unless otherwise provided for, with¬ 
in fifteen (15) days from date of bill for service during the 
previous month. 
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7. Standby service and power (other than emergency 
power) furnished by the Illinois company and received by 
the Wisconsin company hereunder, will be billed and paid 
for as follows: 

I. A fixed demand charge of $9,7*29.00 per month during 
the first year of this agreement; a fixed demand 
charge of $6,401.00 per month during the second year 
of this agreement; and a fixed demand charge of 
$4,228.00 per month during the remainder of the 
term of this agreement. 

OR 

At the option of the Illinois company, exercised on or 
before the first day of the term hereof, in lieu of the fore¬ 
going demand charge the Wisconsin company will pay the 
sum of $156,000.00 on the first day of the term of this 
agreement, and the further sum of $6,S56.00 per month for 
each month of the first year of this agreement, the further 
sum of $3,528.00 per month for each month of the second 
year of this agreement, and the further sum of $1,355.00 
per month during the remainder of the term of this agree¬ 
ment. 

II. An energy charge, as follows: 

a. l.rjy per kilowatt-hour delivered. This energy 
charge shall be correspondingly increased or de¬ 
creased .03222^ 

[ 796 ] 

per kilowatt-hour for each whole cent (If) dif¬ 
ference between the actual cost per million 
B. T. U. of coal in stock at the Galena plant at 
the end of the preceding calendar month, and 
a standard cost of 33.6 cents per million B. T. IT. 

Plus 

b. During the second year of the term of this agree¬ 
ment a charge equal to a percentage of the oper- 
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ating labor cost of the Galena Plant over and 
above the operating labor cost for the aforesaid 
11-hour daily operating period, representing la¬ 
bor cost incurred for the generation of energy 
to be delivered to the Wisconsin company at other 
hours of the day than those included in said 
11-hour daily operating period. This percentage 
will be determined bv dividing the total kilowatt- 
hours delivered to the Wisconsin company dur¬ 
ing such hours by .9, and by dividing the result 
bv the net number of kilowatt-hours generated 
by said Galena plant during such hours. 

Plus 

c. After expiration of the second year of the term 
of this agreement, in the event the Wisconsin 
company requests the Illinois company for a 
greater quantity of power than can be supplied 
without the operation of the Galena Plant, the 
Illinois company shall so advise the Wisconsin 
company; if the Wisconsin company does not re¬ 
duce its request to the amount of power that can 
be supplied by the Illinois company without 
operating the Galena Plant, then the Wisconsin 
company shall pay (in addition to the 

[ 797 ] 

energy charge per kilowatt-hour above) an 
amount equal to the additional labor cost (over 
and above the labor costs of the watch force) of 
operating the Galena Plant during the period that 
it is necessary to operate said plant in order to 
meet the energy requirement of the Wisconsin 
company. If the Galena Plant is so operated 
to meet the requirements of the Wisconsin com¬ 
pany, and also for the use of the Illinois com¬ 
pany, then the portion of such additional operat¬ 
ing labor costs which shall be paid by the Wis¬ 
consin company shall be determined from the 
kilowatt-hour requirements, in the manner set 
forth in “b” above. 
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III. The Illinois company will pay to the Wisconsin com¬ 
pany as a refund of a portion of the demand charge 
included in 7-1 above, an amount equal to 55% of 
the Federal income tax reduction realized by the 
Illinois company resulting from annual deprecia¬ 
tion expense or amortization allowed on said Galena 
plant from date of acquisition by the Illinois com¬ 
pany until abandonment or retirement, plus, when 
the plant shall have been abandoned, 55% of the 
tax reduction resulting from the abandonment loss 
allowed by reason of abandonment of said plant; 
such refund or refunds to be paid within sixty days 
from the respective dates upon which such tax re¬ 
ductions are realized by the Illinois company. In 
the event the amounts expended for labor and sal¬ 
aries paid to persons regularly engaged in the 
operation and/or maintenance of the Galena Plant 
during the first year of the term of this agreement 
shall exceed the sum of $116,520 the Wisconsin 
company 

[ 798 ] 

shall pay to the Illinois company an amount equal 
to 55% of such excess, and if the amount expended 
for such labor and salaries during the second year 
of the term of this agreement shall exceed the sum 
of $43,896 the Wisconsin company will pay to the 
Illinois company an amount equal to 55% of such 
excess, and in the event the amount expended dur¬ 
ing the first year of the term of this agreement for 
such labor and salaries shall be less than the sum 
of $116,520 the Illinois company shall pay to the 
Wisconsin company an amount equal to 55% of 
the difference between such amounts, and if during 
the second year of the term of this agreement the 
amount expended for such labor and salaries shall 
be less than the sum of $43,896 the Illinois com¬ 
pany shall pay to the Wisconsin company an 
amount equal to 55% of the difference between 
such amounts. 
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S. Emergency power delivered by either party to the 
other and taken hereunder shall be billed and paid for 
monthly at a fiat rate of 1.25f per kilowatt-hours. 

9. The term of this agreement shall be five (5) years 
beginning on the first day upon which the Illinois company 
shall have obtained title to and possession of the portion 
of said property located in Illinois and the Wisconsin com¬ 
pany shall have obtained title to and possession of the 
portion of said property located in Wisconsin, as the result 
of certain purchase arrangements consummated contempo¬ 
raneously herewith, or about to be consummated, with re¬ 
spect to said property. 

10. The said contract dated June 29, 1935 is hereby 
terminated. 

[ 799 ] 

11. This contract is not assignable by either party there¬ 
to, nor can it be sublet, without the consent of the other 
party. 

In witness whereof, each of the parties hereto has 
caused this agreement to be executed on its behalf by its 
duly appointed officers, and its corporate seal affixed, all 
on the day and year first above written. 

Wisconsin Power and Light Company, 
By M. H. Frank, (S) 

Vice-President, 
Glydewell Burdick, (S) 

(corporate seal) Secretary. 

Northwestern Illinois Gas & Electric 
Company, 

By Edmund J. Haugh, (S) 

President , 

Alfred G. Miller, (S) 

(corporate seal) Secretary. 
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UNITED STATES OF AMERICA. 
Federal Power Commission. 


Before Commissioners: 

Nelson Lee Smith, Chairman; Thomas C. Buchanan, 
Claude L. Draper, Mon C. Wallgren and Harring¬ 
ton Wimberly. 

December 6, 1949. 


In the Matter of 

Interstate Light and Power 
Company (Wisconsin). 


Docket No. E-6252. 


ORDER TO SHOW CAUSE AND SETTING HEARING. 

Interstate Light and Power Company (Wisconsin) (here¬ 
inafter “Power Company”), organized and existing under 
the laws of the State of Wisconsin, is a wholly-owned sub¬ 
sidiary of Northern States Power Company (Minnesota) 
(hereinafter “Northern States”). 

Power Company owns and operates three electric operat¬ 
ing divisions in Wisconsin, one of which is known as the 
Platteville Division and is operated as part of Northern 
States’ Galena-Platteville-Elizabeth System. 

Power Company’s Annual Report for the year 1948 (FPC 
Form No. 1) and Northern States’ Power System State¬ 
ment for its Galena-Platteville-Elizabeth System for the 
same year (FPC Form No. 12) show that Power Company 
purchases all of its Platteville Division’s requirements, 
having purchased a net amount of 18,395,558 kilowatt-hours 
of firm electric energy at the Illinois-Wisconsin State line 
from an affiliate, Interstate Light and Power Company 
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(Illinois), and 1,479,540 kilowatt-hours from Wisconsin 
Power & Light Company in 1948. The Power System State¬ 
ment also discloses that the electric energy purchased from 
the affiliate, constituting 92.5% of the Platteville Division 
requirements, was generated in the Galena, Illinois, steam- 
electric generating station of the affiliate and was trans¬ 
mitted over two 34.5 kv circuits from Galena to Power 
Company's Hazel Green, Wisconsin, substation, the owner¬ 
ship of the 34.5 kv circuits changing at the Illinois-Wiscon- 
sin State line. 

Power Company resells electric energy at wholesale for 
resale from its Platteville Division to the Village of Benton, 
City of Cuba City, Village of Hazel Green and City of 
Shullsburg at 4.0 kv and to Wisconsin Power & Light Com¬ 
pany at two locations at 34.5 kv. The Annual Report, 
referred to above, shows that in 194S such sales totalled 
4,658,152 kilowatt-hours. Thus, these sales of electric 
energv mav be sales at wholesale in interstate commerce 
subject to the requirements of Section 205 of the Federal 
Power Act and Part 35 of the General Rules and Regula¬ 
tions which require each public utility to file with this 
Commission full and complete rate schedules for any trans¬ 
mission or sale at wholesale for resale of electric energy 
in interstate commerce. 

[ 1024 ] 

By letters dated March 11 and June 8, 1949, Northern 
States was advised that Power Company’s rate schedules 
for the wholesale sales of electric energv in its Platteville 
Division might be subject to these requirements. Northern 
States replied by letter dated June 23, 1949, that the con¬ 
tracts have not been filed on advice of counsel that such 
contracts do not appear to be subject to the jurisdiction of 
the Commission under the Federal Power Act. 
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The Commission orders: 

(A) A public hearing be held, commencing January 16, 
1950, at 10 A. M. (EST), in the Commission’s Hear¬ 
ing Room, 1800 Pennsylvania Avenue, N. W., Wash¬ 
ington, D. C., at which hearing Power Company 
shall show cause why the Commission should not: 

(1) find and determine that Power Company is a 
“public utility” within the meaning of that 
term as used in the Federal Power Act, by 
reason of its ownership and operation of facili¬ 
ties for transmission, and for sale at wholesale, 
of electric energy in interstate commerce; 

(2) find and determine that Power Company’s sales 
of electric energy to the Village of Benton, the 
City of Cuba City, the Village of Hazel Green, 
the Citv of Shullsburg and to Wisconsin Power 
& Light Company at Darlington and Platte- 
ville, is each a sale at wholesale in interstate 
commerce, subject to the provisions of Sections 
205 and 206 of the Federal Power Act and Part 
35 of the Commission’s Rules; 

(3) find and determine that at least since January, 
1948, Power Company has been violating and 
threatens to continue violating the provisions 
of Section 205(c) of the Act and Section 35.3 of 
the Commission’s General Rules and Regula¬ 
tions pertaining thereto; 

(4) order Power Company to file rate schedules for 
service to the Village of Benton, the City of 
Cuba City, the Village of Hazel Green, the City 
of Shullsburg and Wisconsin Power & Light 
Company in accordance with the provisions and 
requirements of Section 205(c) of the Act and 
Sections 35.3 of the Commission’s General 
Rules and Regulations; 
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[ 1025 ] 

(5) issue such other orders as may be necessary or 
appropriate to carry out the provisions of the 
Act, initiate or request the initiation of pro¬ 
ceedings to bring about compliance with the Act 
and the rules and regulations issued there¬ 
under, and take such other steps as may be 
appropriate under the Act. 

(B) Interested State commissions may participate in 
the hearing ordered in paragraph (A), as provided 
by Rules i.8 and 1.37(f) of the Commission’s Gen¬ 
eral Rules and Regulations, including Rules of 
Practice and Procedure, dated January 1, 1948 
[18 CFR 1.8 and 1.37(f)]. 

By the Commission. 

Leon M. Fuquay, 

Secretary. 

Date of Issuance: December 6, 1949. 
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UNITED STATES OF AMERICA. 
Federal Power Commission. 


In the Matter of 

Interstate Light and Power 
Company (Wisconsin). 


| Docket No. E-6252. 


NOTICE OF INTERVENTION. 


Please take notice that the Public Service Commission 
of the State of Wisconsin, which is a dulv constituted Com- 
mission of the State of Wisconsin which has jurisdiction 
under and bv virtue of the Statutes of the State of Wis- 
consin, and particularly Sections 196.01(1); 196.02; 196.03; 
and 196.37, to regulate rates and charges for sale of electric 
energy to consumers within the State of Wisconsin, as well 
as other jurisdiction not here mentioned, desires to and 
hereby does participate in the above captioned proceeding 
as an intervenor. 


Dated at Madison, Wisconsin, this 19th day of December, 
1949. 


Public Service Commission of Wisconsin, 
Bv Alvin H. Olson, 

Assistant Secretary. 
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UNITED STATES OF AMERICA. 

Federal Power Commission. 

In the Matter of ^ 

Interstate Light and Power l Docket No.E-6252. 
Company (Wisconsin). J 

CERTIFICATE. 

I hereby certify that I have this day served a copy of the 
notice of intervention of the Public Service Commission of 
Wisconsin in the above entitled matter upon the Interstate 
Light and Power Company (Wisconsin) by mailing a copy 
thereof properly addressed to Interstate Light and Power 
Company (Wisconsin), 15 South 5th Street, Minneapolis, 
Minnesota. 

Dated at Madison, Wisconsin, this 30th day of December, 
1949. 

Alvin H. Olson, 

Assistant Secretary, Public Service 
Commission of Wisconsin. 
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[ 1030 ] 

(Docketed January 3, 1950.) 

UNITED STATES OF AMERICA. 

Federal Power Commission. 

In the Matter of 'j 

Interstate Light and Power ^Docket No. E-6252. 

Company (Wisconsin). J 

PETITION OF STATE OF WISCONSIN. 

Conies now the State of Wisconsin in its sovereign capac¬ 
ity, by Thomas E. Fairchild, its Attorney General, and 
Stewart G. Honeck, Deputy Attorney General, pursuant to 
the request and direction of the Honorable George M. 
Smith, Acting Governor of Wisconsin, and respectfully 
alleges as follows: 

1. Petitioner is one of the sovereign states of the United 
States of America. 

2. The Public Service Commission of Wisconsin is a 
duly constituted agency of the State of Wisconsin. 

3. The order of the Federal Power Commission in the 
above captioned matter, issued December 6, 1949, requiring 
the Interstate Light and Power Company (Wisconsin) to 
show cause why the Federal Power Commission should not 
take certain action, as is more particularly therein specified, 
and setting the matter for public hearing thereon commenc¬ 
ing January 16, 1950 at 10:00 o’clock a. m. E. S. T. before 
the Commission, provides in part that: 

[ 1031 ] 

“(B) Interested State commissions may participate 
in the hearing ordered in paragraph (A), as provided 
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by Rules 1.8 and 1.37(f) of the Commission’s General 
Rules and Regulations, including Rules of Practice and 
Procedure, dated January 1, 1948 [IS CFR 1.8 and 
1.37(f)].” 

4. The State of Wisconsin is interested in the above cap¬ 
tioned proceeding and hereby petitions for leave to intervene 
in the above caption proceeding, if leave is necessary Its in¬ 
terest and the ground of its intervention grows out of the fact 
that the sales transactions mentioned in the fourth para¬ 
graph of page 1 of the aforesaid order of the Federal Power 
Commission, which form the subject matter of the above 
captioned proceeding, are transactions which the State of 
Wisconsin, by and through its Public Service Commission 
and its predecessor, the Railroad Commission, has regu¬ 
lated for more than forty years last past, and which it is 
now regulating, and respecting which the State of Wis¬ 
consin asserts and claims the sole and exclusive jurisdiction 
and power to regulate; and that any regulation or attempt 
to regulate said sale transactions by the Federal Power 
Commission in the above captioned proceeding or other¬ 
wise, or any other agency of the United States of America, 
is an usurpation and invasion of and encroachment upon 
the sovereignty of the State of Wisconsin. 

[ 1032 ] 

5. In reply to the aforesaid order of the Federal Power 
Commission in the above captioned matter dated December 
6, 1949 the State of Wisconsin states as follows: 

(a) That it denies that Interstate Light and Power 
Company has at any time been or now is a “public utility” 
within the meaning of the term as used in the Federal 
Power Act insofar as it concerns any sale or transaction 
mentioned in the fourth paragraph page 1 of said order of 
the Federal Power Commission dated December 6, 1949. 
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(b) Denies that any of said sales or transactions was at 
any time or now is subject to sections 205 and 206 of the 
Federal Power Act or any other federal statute or Part 35 
of the Federal Power Commission’s Rules or any other rule 
of said Commission. 

(c) Denies that Interstate Light and Power Company 
(Wisconsin) has at any time violated the provisions of 
section 205 (c), Federal Power Act, or any other Federal 
State or section 35.3 of the Federal Power Commission’s 
rules or any other rule of said Commission. 

Wherefore, the State of Wisconsin prays that it be 
granted leave to intervene as an intervenor in the above 
captioned proceeding, if leave is necessary, with the right 
to have notice of and appear at the taking of testimony, 
produce and cross- 

[ 1033 ] 

examine witnesses and be heard by counsel or other proper 
party by brief or on oral argument. 

Dated at Madison, Wisconsin, this 29th day of December, 
1949. 

State of Wisconsin, 

By Thomas E. Fairchild, 

Attorney General. 


153 




1033 


United States of America, 
State of Wisconsin, 
County of Dane. 


} 


ss. 


Thomas E. Fairchild, being first duly sworn on oath 
deposes and says: That he is the attorney for the petitioner 
for intervention, and is duly authorized to make this verifi¬ 
cation for and on petitioner’s behalf: that lie has read the 
foregoing petition, knows the contents thereof, and that the 
facts therein stated are true to the best of his knowledge, 
information and belief; 

That the reason this verification is made by affiant and 
not by petitioner is that said petitioner is a sovereign state 
of the 

[ 1034 ] 

United States, capable of acting only through an agent. 

Thomas E. Fairchild. 


Subscribed and 
December, 1949. 


sworn to before me this 29th day of 

Stewart G. Honeck, 

Notary Publics Pane. Co., Wisconsin. 


My commission expires March 25, 1951. 
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I hereby certify that I have this dav served the foregoing 
document upon the following parties in the above captioned 
matter by mailing a copy thereof properly addressed to: 

Interstate Light and Power Company, 

15 South 5th Street, 

Minneapolis (2), Minnesota. 

Public Service Commission of Wisconsin, 

1 West Wilson Street, 

Madison 2, Wisconsin. 

Dated December 29, 1949. 
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UNITED STATES OF AMERICA. 

Federal Power Commission. 

Before Commissioners: 

Nelson Lee Smith, Chairman; Thomas C. Buchanan, 
Claude L. Draper, Mon C. Wallgren and Harring¬ 
ton Wimberly. 

January 6, 1950. 

In the Matter of ''i 

Interstate Light and Power Company > Docket No. Ep625‘2. 
(Wisconsin) J 

ORDER POSTPONING HEARING. 

By application filed January 3,1950, Interstate Light and 
Power Company (Wisconsin), requests a postponement of 
60 davs for the hearing scheduled January 16, 1950, by 
order entered by the Commission December 6, 1949. 

The Commission finds: 

Good cause has been shown for postponing the date of 
hearing as set by the order of December 6,1949, as here¬ 
inafter ordered. 

The Commission orders: 

The hearing now set for January 16, 1950, at 10:00 
A.M. (EST), in the Commission’s Hearing Room, 1800 
Pennsylvania Avenue, N.W., Washington, D. C., is 
hereby postponed to March 13,1950, 10:00 A.M. (EST) 
at the same place as hereinbefore ordered. 

By the Commission. 

Leon M. Fuquay, 

(seal) Secretary. 

Date of Issuance: January 6, 1950. 
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UNITED STATES OF AMERICA. 

Federal Power Commission. 

Before Commissioners: 

Nelson Lee Smith, Chairman; Thomas C. Buchanan, 
Claude L. Draper, Mon C. Wallgren and Harring¬ 
ton Wimberly. 

January IS, 1950. 

In the Matter of 

Interstate Light and Power Company f Docket No. E-6252. 

(W isconsin) J 

ORDER PERMITTING INTERVENTION. 

The State of Wisconsin by its Attorney General on Janu- 

ary 3, 1950, filed a petition to intervene in the above cap¬ 
tioned proceeding. 

The Commission finds: 

The participation of the State of Wisconsin in this pro¬ 
ceeding may be in the public interest. 

The Commission orders: 

The State of Wisconsin be and it hereby is permitted 
to become an intervener in the proceedings herein sub¬ 
ject to the rules and regulations of the Commission, 
provided, however, that the participation of such inter¬ 
vener shall be limited to matters affecting asserted 
rights and interests specifically set forth in the petition 
for leave to intervene, and provided further that the 
admission of such intervener shall not be construed as 
recognition by the Commission that it might be ag¬ 
grieved because of any order or orders of the Commis¬ 
sion entered in this proceeding. 

By the Commission. 

Leon M. Fuquay, 

Secretary. 

Date of Issuance: January 19, 1950. 
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UNITED STATES OF AMERICA. 
Federal, Power Commission. 


Before Commissioners: 

Nelson Lee Smith, Chairman; Thomas C. Buchanan 
and Mon C. Wallgren. 


March 8, 1950. 


In the Matter of 

Interstate Light and Power Company 

(Wis.) 


Docket No. 


E-6252. 


ORDER POSTPONING HEARING. 

Interstate Light and Power Company (Wis.) by petition 
filed March 6, 1950, requests that the hearing scheduled to 
begin March 13, 1950, in the proceeding as above desig¬ 
nated, be postponed to June 23, 1950, or 30 days thereafter 
due to pending negotiations involving change in ownership 
of facilities. 

The Commission finds: 

Good cause has been shown for the postponement of 
the scheduled hearing in the instant proceedings as 
hereinafter ordered. 

The Commission orders: 

The hearing in Docket No. E-6252 set for March 13, 
1950, by order entered January 6,1950, be and it hereby 
is postponed to June 26, 1950, 10:00 A.M. (EST) at 
the same place as hereinbefore ordered. 

By the Commission. 

Leon M. Fuquay, 

Secretary. 

Date of Issuance: March 8, 1950. 
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UNITED STATES OF AMERICA. 
Federal Power Commission. 


1047 


Before Commissioners: 

Nelson Lee Smith, Chairman; Thomas C. Buchanan, 
Claude L. Draper, Mon C. Wallgren and Harring¬ 
ton Wimberly. 

May 19, 1950. 

In the Matter of 

Interstate Light and Power Company 
(Wisconsin) and Wisconsin Power 
and Light Company. 

ORDER DESIGNATING ADDITIONAL RESPONDENT 
TO ORDER TO SHOW CAUSE. 

Under date of December 6, 1949, the Commission entered 
an Order To Show Cause and Setting Hearing in which 
the Interstate Light and Power Company (Wisconsin) was 
named Respondent. 

Under date of March 31, 1950, Wisconsin Power and 
Light Company filed application for an order under Section 
203 of the Federal Power Act authorizing it to acquire the 
Platteville Division property and facilities of Interstate 
referred to in the order of December 6, 1949, pursuant to 
agreement of purchase dated February 23, 1950, and to 
integrate and operate the same as a part of its electric 
utility system. Consummation of the transfer of the Platte¬ 
ville Division facilities will result in a substitution of Wis¬ 
consin Power and Light Company for Interstate Light and 
Power Company (Wisconsin) as the supplier at wholesale 
for resale of electric energy to the four communities re- 


> Docket No. E-6252. 
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ferred to in the order for which service Interstate failed to 
file the applicable rate schedules as required by the Federal 
Power Act and the Rules and Regulations promulgated 
thereunder. 

The Commission orders: 

(A) The order of December 6, 1949, is hereby amended 
to require Wisconsin Power and Light Company to 
show cause why it should not file rate schedules for 
the service furnished to the Village of Benton, the 
City of Cuba City, the village of Hazel Green and 
the City of Shullsburg, in accordance with the pro¬ 
visions and requirements of Section 205(c) of the 
Federal Power Act and Section 35.3 of the Commis¬ 
sion’s General Rules and Regulations, if, when and 
as the acquisition of 


[ 1048 ] 

the Platteville Division property and facilities of 
Interstate Light and Power Company (Wisconsin) 
by Wisconsin Power and Light Company is ap¬ 
proved and authorized. 


By the Commission. 

(seal) 

Date of Issuance: May 22, 1950. 


Leon M. Fuquay, 

Secretary. 
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UNITED STATES OF AMERICA. 
Federal Power Commission. 


Before Commissioners: 

Nelson Lee Smith, Chairman; Thomas C. Buchanan, 
Mon C. Wallgren and Harrington Wimberly. 

May 19, 1950. 

In the Matter of 

Interstate Light and Power Company 
(Wisconsin) and Wisconsin Power 
and Light Company. 



ORDER ADVANCING DATE OF HEARING AND 
DENYING REQUEST TO CHANGE PLACE OF 
HEARING. 

The Public Service Commission of Wisconsin on March 
14, 1950, filed a request that the hearing in the above en¬ 
titled proceeding scheduled to be held in the Commission’s 
Hearing Room, 1800 Pennsylvania Avenue, N. W., Washing¬ 
ton, D. C., commencing June 26, 1950, by order entered on 
March 8, 1950, be held in the City of Madison, Wisconsin, 
or in some other place in the State of Wisconsin and on 
May 11, 1950, made application for postponement of said 
hearing. Interstate Light and Power Company (Wiscon¬ 
sin) by letter filed May 15, 1950, concurs in the request for 
postponement. 

The Public Service Commission of Wisconsin has inter¬ 
vened in this and in another proceeding pending before this 
Commission in which the hearing is scheduled to commence 
in the Commission’s Hearing Room in Washington, D. C., 
June 12, 1950. 
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The Commission finds: 

(1) After consideration of the convenience and necessity 
of all the parties in this proceeding and the public 
interest involved, the request to change the place of 
the instant hearing should be denied. 

(2) Reduction of time and expense incident to participa¬ 
tion of parties in the proceedings scheduled for June 
12, 1950, and in the instant case will result by chang¬ 
ing the date of the hearing in this proceeding to a 
date near June 12, 1950, as hereinafter ordered. 

The Commission orders: 

(A) The request of the Public Service Commission of 
Wisconsin to change the place of the hearing in this 
proceeding be and it hereby is denied. 


[ 1050 ] 

(B) The hearing in this proceeding scheduled to com¬ 
mence June 20, 1950, be and it herein- is advanced 
to June S, 1950, 10:00 A.M. (EDST) at the same 
place as hereinbefore ordered. 


By the Commission. 


Date of Issuance: 


May 22, 1950. 


Leon M. Fuquay, 

Secretary . 
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UNITED STATES OF AMERICA. 
Federal Power Commission. 


In the Matter of: 

Interstate Light and Power Company 
(Wisconsin) and Wisconsin Pow¬ 
er and Light Company. 




> 




Docket 
No. E-6252. 


RETURN OF WISCONSIN POWER AND LIGHT 
COMPANY TO ORDER TO SHOW CAUSE. 


Now comes Wisconsin Power and Light Company and 
for a return to the order of the Federal Power Commis¬ 
sion dated May 19, 1950, and issued May 22, 1950, respect¬ 
fully shows and states to the Commission: 

That "Wisconsin Power and Light Company is advised 
by counsel, and verily believes, that the Federal Power 
Commission does not have jurisdiction to require Wis¬ 
consin Power and Light Comapny to file rate schedules 
for service furnished the Village of Benton, City of Cuba 
City, Village of Hazel Green and City of Shullsburg men¬ 
tioned in said order to show cause. 


Dated at Madison, Wisconsin, this 2nd day of June, 
1950. 


Wisconsin Power and Light Company, 
/s/ M. H. Frank, 

by M. H. Frank, Vice President, 
122 W. Washington Avenue, 
Madison 3, Wisconsin. 
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(Docketed March 14, 1951.) 


UNITED STATES OF AMERICA. 
Federal Power Commission. 


DECISION. 


In the Matter of: 


Interstate Light and Power Company 
(Wisconsin) and Wisconsin Pow¬ 
er and Light Company. 


{Docket 
I No. E-6252. 


V 


Upon Order to Show Cause Why Interstate Should Not 
Be Found to Be a Public Utility and File Certain Rate 
Schedules and a Subsequent Order to Show Cause Why 
Wisconsin Should Not File Certain Rate Schedules for 
Services to Be Thereafter Furnished by It as Purchaser 
From Interstate. 

Appearances: 

For Respondent, Interstate Light and Power Com¬ 
pany (Wisconsin): 

Cyrus Erickson, Esquire, Minneapolis, Minne¬ 
sota; 

Public Service Commission of Wisconsin: 

William E. Torkelson, Esquire, Chief Counsel 
Madison, Wisconsin; 

For State of Wisconsin: 

Honorable Thomas E. Fairchild, Attorney Gen¬ 
eral and Stewart G. Honiek, Esquire, Madi¬ 
son Wisconsin; 

For Staff of the Federal Power Commission: 

Francis R. Bell, Esquire, Leonard Eeslcv, Es¬ 
quire, A. R. Spalter, Esquire. 
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Procedural Record. 

Order directing Interstate to show cause and fixing hear- 
ing for January 16, 1950 adopted December 6, 1949. 

Notice of intervention by Public Service Commission of 
Wisconsin filed December 22, 1949. 

Petition to intervene filed by State of Wisconsin January 
3.1950. 

Request for postponement filed by Respondent, Inter¬ 
state, January 3, 1950. 

Order postponing hearing to March 13, 1950 adopted 
January 6, 1950. 

Order permitting intervention by State of Wisconsin 
adopted January 18,1950. 

Motion to postpone to June 23, 1950 filed by Respondent 
March 6, 1950. 

Order to postpone hearing to June 26, 1950 adopted March 
S, 1950. 

Application for change of place of hearing filed by Public 
Service Commission of Wisconsin March 14, 1950. 

Letter request for postponement filed by Public Service 
Commission of Wisconsin May 11, 1950. 

Order designating addition Respondent, Wisconsin Power 
and Light Company, adopted May 19, 1950. 

Order advancing hearing date to June 8, 1950 and re¬ 
fusing request for change of place of hearing, adopted 
May 19, 1950. 

Designation of Presiding Examiner filed June 1, 1950. 
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Response of Wisconsin Power and Light Company deny¬ 
ing jurisdiction as to rate schedules filed June 5, 1950. 

Hearing held June S and 9, 1950. 

Transcript corrections filed July 14, 1950. 

Briefs of Respondent, Interstate Light and Power Com¬ 
pany (Wisconsin), State of Wisconsin and Public Serv¬ 
ice Commission of Wisconsin filed July 17, 1950. 

Brief of Staff Counsel filed August 2, 1950. 

[ 1065 ] 

Reply briefs of State of Wisconsin and Public Service 
Commission of Wisconsin filed August 11, 1950. 

Reply brief of Interstate Power and Light Company (Wis¬ 
consin) filed August 16, 1950. 

Intermediate Decision and Certification of Record filed 
March 14, 1951. 

Law, Presiding Examiner: This matter came on for hear¬ 
ing primarily by reason of the Commission’s order of 

December 6, 1949, directed to Interstate Light and Power 

Company (Wisconsin), hereafter called “Interstate”. 

This order directed Interstate to show cause why the Com¬ 
mission should not: 

(1) find and determine that Power Company is a “pub¬ 
lic utilitv” within the meaning of that term as used 
in the Federal Power Act, by reason of its owner¬ 
ship and operation of facilities for transmission, 
and for sale at wholesale, of electric energv in inter- 
state commerce; 

(2) find and determine that Power Company’s sales of 
electric energy to the Village of Benton, the City 
of Cuba City, the Village of Hazel Green, the City 
of Shullsburg and to Wisconsin Power and Light 
Company at Darlington and Platteville, is each a 
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sale at wholesale in interstate commerce, subject to 
the provisions of Sections 205 and 206 of the Fed¬ 
eral Power Act and Part 35 of the Commission’s 
Rules; 

(3) find and determine that at least since January 1948, 
Power Company has been violating and threatens to 
continue violating the provisions of Section 205(c) 
of the Act and Section 35.3 of the Commission’s 
General Rules and Regulations pertaining there¬ 
to; 

(4) order Power Company to file rate schedules for 
service to the Village of Benton, the City of Cuba 
City, the Village of Hazel Green, the City of Shulls- 
burg and Wisconsin Power and Light Company in 
accordance with the provisions and requirements of 
Section 205(c) of the Act and Section 35.3 of the 
Commission’s General Rules and Regulations; 

[ 1066 ] 

(5) issue such other orders as may be necessary or ap¬ 
propriate to carry out the provisions of the Act, 
initiate or request the initiation of proceedings to 
bring about compliance with the Act and the rules 
and regulations issued thereunder, and take such 
other steps as may be appropriate under the Act. 

Subsequent to the issuance of the original order, Wis¬ 
consin Power and Light Company on March 31, 1950 filed 
application for an order authorizing it to acquire the 
Platteville Division property and facilities of Interstate 
referred to in the order of December 6, 1949. This re¬ 
quested transfer was authorized and took place as here¬ 
after appears, shortly following the close of the hearing 
in this proceeding. Meanwhile, on May 19, 1950 this Com¬ 
mission issued an order amending the order of December 
6, 1949 and requiring 

“Wisconsin Power and Light Company to show cause 
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why it should not file rate schedules for the service fur¬ 
nished to the Village of Benton, the City of Cuba City, 
the Village of Hazel Green, and the Citv of Shulls- 
burg, in accordance with the provisions and require¬ 
ments of Section 205(c) of the Federal Power Act 
and Section 35.3 of the Commission’s General Rules 
and Regulations, if, when and as the acquisition of 
the Platteville Division property and facilities of In¬ 
terstate Light and Power Company (Wisconsin) by 
"Wisconsin Power and Light Company is approved 
and authorized.” 

Xo one appeared at the hearing on behalf of the second 
Respondent, "Wisconsin Power and Light Company, and 
the Presiding Officer was advised by Mr. Bell of Staff 
Counsel that he (Mr. Bell) had received information from 
Wisconsin Power and Light Company that no appearance 
was considered necessary since no evidence was to be 
offered by that Respondent. 

For convenience Wisconsin Power and Light Company 
will hereafter be referred to as “Wisconsin” in the dis¬ 
cussion herein 

[ 1067 ] 

and Interstate Light and Power Company of Illinois, from 
which Interstate purchases electric energy, will be re¬ 
ferred to as “Illinois”. Since the hearing in this proceed¬ 
ing was concluded on June 9, 1950 and Wisconsin did not 
acquire from Interstate the properties in question until 
June 29, 1950 and apparently did not begin operation of 
such properties until July 1, 1950, there can of course be 
no evidence in this record of any delinquency on the part 
of Wisconsin. Furthermore, the order adding Wisconsin 
as a party defendant, dated May 19, 1950, only asked that 
Company to show cause why it should not file certain rate 
schedules for service and did not charge any actions un- 
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done at that time. It will therefore be unnecessary to give 
further consideration or discussion to proposed findings 
(10) to (15) presented in the brief of Commission Staff 
Counsel. 

Statement of the Case. 

Interstate is a Wisconsin corporation which for a period 
beginning in 1910 and ending June 29, 1950 owned and 
operated certain electric properties located in Grant and 
Lafayette Counties, Wisconsin, known as its Platteville 
Division. Interstate also owned and operated two other 
electrical properties in Wisconsin known as the Prescott 
and Somerset Divisions which were not interconnected 
with the Platteville Division and not involved in these 
proceedings. 

The facilities of the Platteville Division include three 
34.5-kv transmission lines. Line No. 1 is operated by 
Interstate between the Illinois-Wisconsin State line and 
Platteville, Wisconsin, a distance of approximately 18.9 
miles. Line No. 2 is operated by Interstate 

[ 1068 ] 

from the State line to Shullsburg, a distance of approxi- 
matelv 16.2 miles. Both No. 1 and No. 2 lines run by wav 
of Hazel Green and the No. 1 line runs by way of Cuba 
City to Platteville. Each of the No. 1 and No. 2 lines 
connects at the Illinois-Wisconsin State line with a similar 
line or perhaps more properly a part of the same line 
operated by Illinois between its Galena steam plant and 
the Illinois-Wisconsin State line. The 34.5-kv Line No. 3 
is operated by Interstate between Cuba City and Darling¬ 
ton both in the State of Wisconsin. 

From the Hazel Green substation a 4-kv line serves the 
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Village of llazol Green, delivery being made to the munic¬ 
ipality at the village line. A 4-kv line from Hazel Green 
runs to the substation where delivery is made to the Vil¬ 
lage of Benton. Part of the way this line is parallel and 
on the same poles with Line Xo. 1 northward toward Cuba 
City. A 4-kv line runs south and southwest from Hazel 
Green paralleling on the same poles the line from Galena 
part of the way, at least. Farm tap deliveries are made 
from all three of the 4-kv lines. A considerable portion 
of the farm tap deliveries from the third 4-kv line from 
Hazel Green are made in the State of Illinois. 

At Cuba City substation, a 4-kv line runs to Cuba City, 
where delivery is made to the municipality. Two other 
4-kv distribution lines extend from Cuba City substation. 

One extends toward Darlington about four miles and is 
underbuilt (i. e. strung on the same poles at a lower ele¬ 
vation) on the N"o. 3 line. The other proceeds back 
towards Hazel Green and is underbuilt on Line Xo. 1. 

< 

[1069] 

These lines are utilized for distribution to rural cus¬ 
tomers, in each case the electric energy being reduced to 
a lower voltage for delivcrv to the individual customer bv 
a transformer. 

Line No. 2 is tapped at a point 6.41 miles from the Hazel 
Green substation by a 34.5-kv line extending .91 miles 
south to the Murphy substation and at a point .73 miles 
from Shullsburg by a 34.5-kv line extending southward to 
substations at the Calumet and Hecla and Vinegar Hill 
mines. There is also a transformer on this Xo. 2 line at 
the New Mullen substation. 

None of the 34.5-kv lines serve customers directly in 
1 the sense of delivery to a consumer load. Part of the 
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energy delivered to the Calumet and Hecla mines near 
Shullsburg is delivered, however, to a transformer owned 
by the mining company which reduces the voltage from 
34.5 to 4 kv for utilization by the mining company. 

Prior to June 29, 1950, Interstate sold electric energy 
generated in Illinois at wholesale for resale from its 
Platteville Division to the Village of Benton, City of Cuba 
City, Village of Hazel Green and City of Shullsburg, all 
at 4 kv. Sales were also made by Interstate to Wisconsin 
at Platteville and at Darlington. These sales were at 
34.5 kv. The agreement between Interstate and Wisconsin 
for sale of power is referred to as an interchange agree¬ 
ment. Power in considerable quantities at times but not 
all the time moved from Wisconsin Power and Light to 
Interstate. At times, sales were made by Interstate to 
Wisconsin under the same contracts, the largest month 
during the two-year period for such sales being the 

[ 1070 ] 

month ot September 1948 when 296,700 kilowatthours 
were delivered to Wisconsin at Platteville and 81,000 kilo¬ 
watthours were delivered to Wisconsin at Darlington. In 
addition to the wholesale sales heretofore enumerated, In¬ 
terstate has sold at retail through its distribution system 
in the Village of Platteville, to 376 rural customers served 
from the various 4-kv lines through transformers and 
lower voltage lines and to a number of industrial cus¬ 
tomers, including Little Mullen Mine, Chestnut Hill Zinc 
Company, Kittoe Mine, Souce Mining Company, The Vine¬ 
gar Hill Zinc Company, Benton Milling Company and 
Cuba Mining Company. 

Since 1931, the Public Service Commission of Wisconsin 
has at all times purported to regulate the rates charged 
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by and the adequacy of service furnished by the respond¬ 
ent Interstate. Interstate has apparently not objected to 
such purported regulation and has consistently hied with 
the State Commission its rate schedules for wholesale as 
well as retail sales and received from such State Com¬ 
mission approval either of the rates proposed or of some 
compromise rate agreed upon either directly or after 
hearing. 

The Issues. 

The primary question for determination in these pro¬ 
ceedings is whether the respondent Interstate is by rea¬ 
son either of interstate transmission or interstate sale of 
electric energy a public utility as that term is used in the 
Federal Power Act. If Interstate is a public utility, it 
then becomes necessary to determine which facilities of 
Interstate are subject to regulation by this Commission 
and to what 

[ 1071 ] 

extent the purchase of such facilities by Wisconsin trans¬ 
fers liability to that company to the regulation of certain 
facilities and contracts by this Commission. A subsidiary 
issue is whether there has been such willful conduct on 
the part of Interstate (or possibly even of Wisconsin) as 
to render proper a reference to the Department of Jus¬ 
tice for further proceedings against either or both of said 
respondents, as provided in Section 314(a) of the Act. 
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Contentions of the Parties. 

Commission Staff Counsel. 

Commission Stall Counsel in its brief submitted the 
following requested findings which rather clearly outline 
their contentions; 

(1) On August 26, 1935, and continuously thereafter 
until July 1, 1950, Interstate purchased electric 
energy from Interstate Light and Power Company 
(Illinois), receiving delivery thereof from the State 
of Illinois at two points on the Illinois-Wisconsin 
state boundary, and transmitted energy so pur¬ 
chased from the points of its receipt to the Village 
of Hazel Green, the Village of Benton, and the City 
of Cuba City, where it sold part of the energy so 
received to those villages and city for resale and 
consumption, all within the State of Wisconsin. 

(2) From at least as early as January, 1939, and con¬ 
tinuously thereafter until July 1, 1950, Interstate 
transmitted electric energy from the points of re¬ 
ceipt on the Illinois-Wisconsin boundary referred to 
in (1) above to the City of Shullsburg where it sold 
part of the energy so received to that city for resale 
and consumption, all within the State of Wisconsin. 

(3) From at least as early as July 1, 1936, and continu¬ 
ously thereafter until July 1, 1950, Interstate trans¬ 
mitted electric energy from the points of receipt on 
the Illinois-Wisconsin boundary referred to in (1) 
above to Darlington and Platteville, where it sold 
part of the energy so received to Wisconsin Power 
for resale and consumption, all within the State of 
Wisconsin. 

[ 1072 ] 

(4) Each of the sales by Interstate referred to in (1), 
(2), and (3) above, during the period indicated, was 
a sale of electric energy at wholesale in interstate 
commerce and subject to the requirements of Sec- 
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tions 205 and 206 of the Federal Power Act and the 
Commission’s Rules and Regulations pertaining 
thereto. 

(5) On August 26, 1935, and continuosly thereafter until 
July 1, 1950, Interstate owned and operated facilities 
in its Platteville Division located in Grant and La- 
Fayette counties in the State of Wisconsin, for the 
transmission and sale at wholesale of electric energy 
in interstate commerce, which facilities were in ad¬ 
dition to and did not include facilities for the gener¬ 
ation of electric energy or facilities used in local 
distribution or only for the transmission of electric 
energy in intrastate commerce or facilities for the 
transmission of electric energy consumed wholly by 
the transmitter. Interstate, during that period, was, 
therefore, a public utility within the meaning of 
that term as used in the Federal Power Act irrespec¬ 
tive of any other facilities it owned or operated. 

(6) Interstate did not at any time file schedules of rates 
and charges applicable to the sales referred to in (1) 
to (4), above, with this Commission, as required by 
the provisions of Section 205 of the Federal Power 
Act and Part 35 of the Commission’s Rules and 
Regulations and thereby violated those provisions. 

(7) Interstate’s failures to file schedules of rates and 
charges as referred to in (6) above, were willful and 
knowing violations of Section 205 of the Federal 
Power Act and Part 35 of the Commission’s Rules 
and Regulations. 

(S) It is appropriate for this Commission to transmit to 
the Attorney General of the United States a copy 
of the record in this proceeding, together with a re¬ 
quest that criminal proceedings be instituted, under 
the provisions of Sections 316 and 317 of the Act, 
against Interstate. 

(9) As of July 1, 1950, Wisconsin Power succeeded to 
the ownership and operation of the facilities of the 
Platteville Division of Interstate referred to in (1) 
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to (5) above, and as a result thereof is a public 
utility within the meaning of that term as used in 
the Federal Power Act irrespective of any other 
facilities it owns or operates. 

[ 1073 ] 

(10) Beginning July 1, 1950, Wisconsin Power pur¬ 
chased, transmitted, and sold, and it is continuing 
to purchase, transmit and sell, electric energy as 
Interstate had theretofore purchased, transmitted, 
and sold energy as referred to in (1) and (2), 
above. 

(11) Each of the sales of electric energy by Wisconsin 
Powder referred to in (10), above, is a sale of electric 
energy at wholesale in interstate commerce subject 
to the provisions of Sections 205 and 206 of the Fed¬ 
eral Power Act and the Commission’s Rules and 
Regulations pertaining thereto. 

(12) Wisconsin Power has not filed schedules of rates 
and charges applicable to the wholesale sales re¬ 
ferred to in (10), above, as required by the provi¬ 
sions of Section 205 of the Federal Power Act and 
Part 35 of the Commission’s Rules and Regulations 
and has thereby violated those provisions. 

(13) It is necessary and appropriate for the purposes of 
the Federal Power Act that the Commission order 
Wisconsin Power to file the schedules of rates and 
charges applicable to the sales referred to in (10), 
above, in accordance with Section 205 of the Federal 
Power Act and Part 35 of the Commission’s Rules 
and Regulations, within not more than 30 days from 
the issuance of the Commission’s order in this mat¬ 
ter. 

(14) Wisconsin Power has willfully and knowingly vio¬ 
lated and willfully and knowingly continues to vio¬ 
late Section 205 of the Federal Power Act and Part 
35 of the Commission’s Rules and Regulations. 

(15) It is appropriate for this Commission to transmit to 
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the Attorney General of the United States a copy of 
the record in this proceeding together with a request 
that criminal proceedings be instituted under the 
provisions of Sections 316 and 317 of the Federal 
Power Act, against Wisconsin Power. 

Th-e Respondent, Interstate. 

Interstate Light and Power Company (Wisconsin) sub¬ 
mitted in its briefs three proposed findings under the head 
of “Conclusion” as follows: 

[ 1074 ] 

(1) that Interstate’s sales of electric energy to the 
Village of Benton, City of Cuba City, Village of 
Hazel Green, City of Shullsburg, and to Wisconsin 
Power and Light Company are not sales at whole¬ 
sale in interstate commerce, subject to the provi¬ 
sions of Sections 205 and 206 of the Federal Power 
Act and Part 35 of the Commission’s Rules. 

(2) that Interstate has not been and will not be vio¬ 
lating the provisions of Section 205(c) of the Act 
and Section 35.3 of the Commission’s General Rules 
and Regulations pertaining thereto. 

(3) that Interstate is not required to file rate schedules 
for service to the Village of Benton, City of Cuba 
City, Village of Hazel Green, City of Shullsburg, and 
Wisconsin Power and Light Company as the provi¬ 
sions and requirements of Section 205(c) of the 
Federal Power Act and Section 35.3 of the Com¬ 
mission’s Rules and Regulations do not apply to 
such rate schedules. 

State of Wisconsin and Public Service 
Commission of Wisconsin, Intervenors. 

The State of Wisconsin and its Public Service Commis¬ 
sion contend, in their briefs, for certain findings and con¬ 
clusions. Since the facts do not appear to be seriously dis- 
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puted here, the 22 findings of fact listed by the State and 
Public Service Commission are not repeated at this point. 
They do, however, ask for six conclusions of law which are 
as follows: 

1. That the 4 KY lines, meters and other equipment 
used to deliver energy to the municipalities of Benton, 
Cuba City, Hazel Green and Shullsburg are facilities 
used in local distribution. 

2. That the 34.5 KY lines used to interchange elec¬ 
trical energy between Interstate of Wisconsin and Wis¬ 
consin Power and Light Company are facilities used in 
local distribution. 

3. That Interstate of Wisconsin is not a public 
utility as defined in section 201 (e) of the Federal 
Power Act, insofar as it involves the delivery and sale 
of electric energy to the municipalities of Benton, Cuba 
City, Hazel Green and Shullsburg, Wisconsin. 

[ 1075 ] 

4. That Interstate of Wisconsin is not a public 
utility as defined in section 201 (e) of the Federal 
Power Act, insofar as it involves the interchange of 
electric energy between Interstate of Wisconsin and 
Wisconsin Power and Light Company. 

5. That Federal Power Commission has no juris¬ 
diction over the delivery or sale of electric energy to 
said municipalities, or over the contracts between In¬ 
terstate of Wisconsin and said municipalities, or over 
the rates or charges at which such electric energy is 
sold and purchased. 

6. That an order should be entered dismissing the 
proceedings in this docket for want of jurisdiction over 
the subject matter. 
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Discussion of the Facts. 

Xo retail sales are made from the 34.5 kv line leading 
from the state line north to Platteville or from the 34.5 kv 
line leading from Cuba Citv to Darlington. There is at 
times an industrial sale at 34.5 kv from the Shullsburg line 
to the Calumet and Hecla Mine. This industrial sale is a 
bulk sale, the energy being immediately reduced to 4 kv 
by the industrial customer for better utilization. It is 
obvious that such a bulk sale cannot change the nature and 
purpose of the 34.5-kv line. Thus each of the 34.5-kv lines 
of the applicant is a transmission line, and since there is a 
direct connection of the lines with the lines of equal ca¬ 
pacity corning from the Galena steam plant in Illinois, 
these must be found to be interstate transmission facilities, 
i. c\, facilities used for the transmission of electric energy 
in interstate commerce. 

From the various 4-kv lines of the respondent Interstate, 
sales are made to industrial customers and to communi¬ 
ties for 

[ 1076 ] 

distribution as well as to a total of 370 farm consumers, 
these farm or rural consumers in each case receiving elec¬ 
tric energy stepped down by a transformer to a lower 
voltage. It would appear that since these 4-kv lines are 
used both for transmission and for distribution, they are, 
under the rule laid down by the Supreme Court in the Con¬ 
necticut Light and Power case 1 facilities which (as having 
use in distribution as well as transmission) are exempt 
from the jurisdiction of this Commission as such. This 
would, of course, apply equally or with greater force to 

1. Connecticut Light d Power Co . v. Federal Power Commission , 324 
U. S. 515. 
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any facilities for transmission of electric energy at volt¬ 
ages lower than 4 kv. 

The sales made by Interstate to Hazel Green, Benton, 
Shullsburg and Cuba City, as well as the wholesale sale 
and delivery of electric energy to Wisconsin at Platteville 
and at a point where the ownership of the Cuba City and 
Darlington line ends some distance short of Darlington, 
are sales of electric energy at wholesale in interstate com¬ 
merce. Sales of electric energy at wholesale in interstate 
commerce have heretofore repeatedly been held not to be 
subject to regulation by state commissions. 

Since by reason of its ownership of facilities for the 
transmission of electric energy in interstate commerce prior 
to June 29, 1950, the respondent Interstate was subject to 
the jurisdiction of this Commission, and since under court 
rulings sales at wholesale in interstate commerce are not 
subject to regulation by a state, 2 

[ 1077 ] 

the respondent Interstate was at all times subsequent to 
passage of the Federal Power Act and prior to June 29, 
1950 required to file such wholesale rates with this Com¬ 
mission. The fact that such rates were voluntarily filed 
with the Wisconsin Commission is immaterial. Since the 
jurisdiction of this Commission adheres by reason of the 
ownership of facilities for transmission of electric energy 
in interstate commerce, it becomes unnecessary to deter¬ 
mine whether all of the customers are such that the sale 
to such customers would automatically and as such bring 
the respondent under the jurisdiction of this Commission. 
It appears obvious that such sales, not being subject to 

2. Public Utilities Commission of Rhode Inland et al. v. Attleboro 
Steam & Electric Company. 273 U. S. S3 and Federal Poicer Commission v. 
East Ohio Oas Co. ct al., 33S U. S. 464. 
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state regulation, 3 were intended by the Congress when it 
passed the Federal Power Act to be made subject to the 
jurisdiction of this Commission. Otherwise the Commission 
could not prevent undue preference or undue prejudice as 
required by the Act. 

As indicated by the respondent Interstate’s witness on 
page 65 of the transcript, it appears that there were several 
months (including January 1949) during which no energy 
was received by Interstate from Wisconsin and during such 
months all energy sold by Interstate to both wholesale and 
retail customers was energy received at the State line from 
Illinois. This fact makes it obvious that all wholesale sales 
of Interstate were sales in interstate commerce requiring 
approval by this Commission. 

Staff Counsel have charged and have asked us to find that 
Interstate’s failure to file schedules of rates and charges 
constituted willful and knowing violations of Sections 205 
of the Federal 

[ 1078 ] 

Power Act and the Commission’s Rules and Regulations 
thereunder and that it is appropriate for this Commission 
to transmit to the Attorney General of the United States a 
copy of the record in these proceedings with the request 
that criminal proceedings be instituted under the provisions 
of Sections 316 and 317 of the Federal Power Act. The 
record shows that as early as June 23, 1949 Interstate ad¬ 
vised this Commission that it was acting under the advice 
of counsel in not filing its rate schedules with the Commis¬ 
sion. The record further shows that there has been constant 
insistence by the State Commission that it had the sole right 
of regulation of the operations of the respondent Interstate, 

3. Peoples Natural Gas Company v. Public Sorrier Commission of 
Pennsylvania, et nl.. 270 T'.S. 550. 
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including regulation of rate schedules for the wholesale 
sales in question. While it is believed that the respondent 
Interstate was poorly advised and that counsel should, by a 
study of the decisions, have arrived at a determination that 
these rates should be filed with the Federal Power Commis¬ 
sion, we do not believe under the circumstances that the 
failure to file such schedules was a deliberate violation with 
any criminal intent and it does not appear that any useful 
purpose will be served at this stage of the proceeding, when 
the company has disposed of its interstate properties, in 
the institution of criminal proceedings against Interstate. 

As to the second respondent in this proceeding, Wisconsin 
Power and Light Company, we are not impressed by the 
suggestion that they may in the future operate the prop¬ 
erties in some other method which will not involve the re¬ 
ceipt of energy from outside the State of Wisconsin. It 
appears that there is at least a presumption that 

[ 1079 ] 

the existing method of operation, as it existed on June 29 
and July 1, 1950, will be continued until such time as a posi¬ 
tive action is taken by Wisconsin to utilize some other 
source of electric energy. We are not advised in this hear¬ 
ing that the purchase contracts by which Interstate pur¬ 
chases from Interstate of Illinois are being cancelled or 
have been cancelled at the same time that the purchase was 
made. On the other hand, the record leaves a presumption 
that the purchaser will continue to receive electric energy 
from the Galena station of Illinois. This presumption is 
reinforced by the language of the Commission’s order of 
June 20, 1950, approving the acquisition of the facilities 
here under consideration by the Respondent, Wisconsin, 4 

4. Federal Power Commission order of .Tune 20. 1050. In the Matter 
of Wisconsin Poiccr and Light Company , Docket No. E-62S2. 
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of which we have taken notice. This order describes a 
“Wholesale Power Purchase and Interchange Agreement” 
of March 7, 1950, by which Wisconsin is to obtain from the 
successor of Illinois (Northwestern Illinois Gas & Electric 
Company) energy from Galena, not to exceed 4,500 Kw of 
demand “for such period of time as will enable Applicant 5 
to increase the capacity of its lines so that service require¬ 
ments of the area in question may be supplied from its own 
generating stations.” For the balance of a five-year term 
the Illinois facilities will remain connected in standby 
status. It appears that Wisconsin Power and Light Com¬ 
pany, by reason of its purchase of these facilities, has ac¬ 
quired facilities for the interstate transportation of electric 
energy under the Federal Power Act 

[ 1080 ] 

and by reason of such transmission and the operation of its 
recently acquired facilities is a public utility under the 
Federal Power Act and required to file with this Commis¬ 
sion rate schedules for its service to the various municipal¬ 
ities of Cuba City, Benton, Hazel Green and Shullsburg. 
We can, of course, presume that since, by the acquisition of 
the properties, it becomes both purchaser and seller as to 
the previous deliveries to itself at Platteville and Darling¬ 
ton, it would no longer be necessary for Wisconsin, as pur¬ 
chaser, to file with this Commission a schedule for the sale 
of electric energy from the properties acquired by it from 
Interstate to its other properties north of Platteville and 
north and east of Darlington. We have no means of know¬ 
ing from this record whether Wisconsin makes any other 
wholesale sales of interstate energy. 

As of the date of the hearing, Wisconsin had not acquired 

5. Wisconsin Power and Light Company. 
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ownership or begun to operate the facilities in question in 
this proceeding. It is therefore obvious that in so far as this 
proceeding is concerned Wisconsin cannot be found to have 
willfully and knowingly violated the Federal Power Act by 
the non-performance of certain duties which it was not yet 
obligated to perforin. Therefore, no serious consideration 
can be given to the suggestion made in the brief of Commis¬ 
sion Staff Counsel that the record be transmitted to the 
Attorney General for the purpose of instituting criminal 
proceedings against Wisconsin Power and Light Company. 

The State of Wisconsin and the Wisconsin Public Service 
Commission, in their joint brief, have made much of the 
fact that there may have been certain months when no 
Illinois energy was received 

[ 1081 ] 

in Wisconsin. It is, however, obvious that such Wisconsin 
energy was received in other months and that at many times 
no other energy than Illinois energy was used throughout 
the Platteville system of the respondent Interstate. There¬ 
fore the fact that this situation did not exist at all times is 
immaterial to any determination we must make here. 

The State of Wisconsin and the Public Service Commis¬ 
sion also allege that the 4-kv lines as well as the 34.5-kv 
lines are used in local distribution and therefore exempt 
from the jurisdiction of this Commission. As has been 
previously stated, it is not here considered that the 4-kv 
lines are subject to the jurisdiction of this Commission. 
However, this is not because they are solely used in local 
distribution; under the Connecticut Light and Power Com¬ 
pany decision if they are used even to a minor extent in local 
distribution they are exempt and they are not therefore con¬ 
sidered as facilities to be regulated by this Commission in 
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this proceeding. The evidence, however, requires a finding 
that the 34.5-kv lines which Wisconsin and its Public Service 
Commission claim are used in local distribution are not 
facilities for local distribution as such facilities are under¬ 
stood in the operation of the Federal Power Act. A bulk 
delivery such as the one to Calumet and Hecla does not 
change the characteristics of transmission facilities moving 
electricity at heavy voltage and these are facilities solely 
used in transmission of electric energy. 

To the extent that they are material, we have discussed 
and rejected or else approved the findings of fact submitted 
by the 

[ 1082 ] 

State of Wisconsin and its Public Service Commission. 
Some, such as the 22nd proposed finding, are not material. 
The proposed 21st finding of fact in the brief of the State 
and Public Service Commission is specifically refused. 

The Commission Staff Counsel, in their brief, have made 
certain findings which have been utilized in some cases 
where material and have been discussed where material 
and not utilized. However, their proposed findings 10 to 15 
relating to operations of Wisconsin Power and Light Com¬ 
pany subsequent to July 1, 1950 and after the completion 
of the hearing in this proceeding are considered as un¬ 
proved in this proceeding and not such as can properly be 
adopted by the Presiding Officer herein. Therefore, Com¬ 
mission Staff Counsel’s proposed findings 10 to 15 inclusive 
are specifically rejected. 

Findings and Conclusions. 

Upon consideration of the evidence and the contentions 
and arguments of counsel, it is found and concluded that: 

(1) Interstate Light and Power Company (Wisconsin) 
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is and has been at all times since August 26,1935 a corpora¬ 
tion duly organized and existing by virtue of the laws of 
the State of Wisconsin. 

(2) Interstate Light and Power Company (Illinois) or 
its predecessor companies has at all times during the period 
between August 26, 1935 and June 29, 1950 had contractual 
relations with Interstate Light and Power Company (Wis¬ 
consin) by which electric energy was, when required, de¬ 
livered and sold by Interstate of Illinois to Interstate of 
Wisconsin. 

[ 1083 ] 

(3) Wisconsin Power and Light Company is a corpora¬ 
tion duly organized and existing by virtue of the laws of 
the State of Wisconsin, which, among other things, dis¬ 
tributes electric energy at retail in the State of Wisconsin. 

(4) The Village of Benton, City of Cuba City, Village 
of Hazel Green and the City of Shullsburg are municipal 
corporate subdivisions of the State of Wisconsin which 
distribute electric energy within their respective communi¬ 
ties. 

(5) The Public Service Commission of Wisconsin is an 
agency of that state, which claims authority to regulate all 
the operations of Interstate Light and Power Company 
(Wisconsin). 

(6) Interstate Light and Power Company (Wisconsin) 
did own three 34.5-kv transmission lines through which 
transmission lines electric energy generated at Galena, 
Illinois, steam plant of Interstate Light and Power Com¬ 
pany of Illinois is and has been transmitted in interstate 
commerce from a point of connection and purchase of such 
energy from Interstate of Illinois at the Illinois-Wisconsin 
State line (a) from the State line to Platteville, (b) from 


185 



1083 


the State line to Shullsburg, and (c) from Cuba City to 
Darlington in the State of Wisconsin. 

(7) Xo retail deliveries are made from said 34.5-kv lines 
to Platteville or Darlington and no retail deliveries are 
made from said 34.5-kv line to Shullsburg except such de¬ 
liveries as are made in bulk to a large industrial consumer 
at the Calumet and Hecla Mine. 

(S) Xo distribution functions are performed in any 
manner by the three 34.5-kv lines of Interstate Light and 
Power Company 

[ 1084 ] 

(Wisconsin) heretofore described, and now owned by Wis¬ 
consin. 

(9) By virtue of its ownership of the three hereinbefore 
described 34.5-kv transmission lines, Interstate Light and 
Power Company (Wisconsin) owned and operated facilities 
for the transmission of electric energy in interstate com¬ 
merce and is a public utility in accordance with the pro¬ 
visions of the Federal Power Act. 

(10) Sales of electric energy in interstate commerce are 
made from said 34.5-kv lines or from transformers and 
lower voltage lines connected thereto by Interstate Light 
and Power Company (Wisconsin) to the Village of Benton, 
the City of Cuba City, the Village of Hazel Green, the City 
of Shullsburg, and the Wisconsin Power and Light Com¬ 
pany. 

(11) By reason of its status as a public utility company 
under the Federal Power Act, Interstate Light and Power 
Company (Wisconsin) was under legal obligation to file 
with this Commission its rate schedules for service to Hazel 
Green, Benton, Cuba City and Shullsburg at all times be¬ 
tween August 26, 1935 and June 29, 1950. 
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(12) By virtue of its acquisition of the facilities of the 
Platteville Division of Interstate Light and Power Company 
(Wisconsin), Wisconsin Power and Light Company has, 
since June 29, 1950 and by reason of the Commission’s 
authorization of June 21, 1950 in Docket E-62S2, been a 
public utility subject to regulation by this Commission and 
obligated to file with this Commission its schedules of rates 
and charges for wholesale service of electric energy for 
resale. 

(13) Other facilities of Interstate Light and Power 
Company (Wisconsin) transferred to Wisconsin Power and 
Light Company 

[ 1085 ] 

subsequent to the hearing and in the same Platteville Divi¬ 
sion consisting of lines of 4-kv or less are facilities used in 
distribution as well as transmission and not of themselves 
liable to regulation by this Commission. 

(14) It cannot be found that either Interstate Light and 
Power Company (Wisconsin) or Wisconsin Power and 
Light Company have acted in regard to the facilities in¬ 
volved in this proceeding with such a willful criminal in¬ 
tent such as would justify reference to the Attorney Gen¬ 
eral’s office for the purpose of the institution of criminal 
proceedings. 

(15) Purported regulation by the Public Service Com¬ 
mission of Wisconsin and the voluntary filing of rate 
schedules by the respondent Interstate Light and Power 
Company (Wisconsin) is not such an authorized and legal 
regulation of that company by the said Public Service Com¬ 
mission as to exempt it from regulation by this Commis¬ 
sion. 

(16) Interstate Light and Power Company (Wisconsin) 
and Wisconsin Power and Light Company have not filed 
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with this Commission as of the date of these hearings any 
service or rate schedules for service to the four com¬ 
munities named or for the sale to Wisconsin Power and 
Light Company by Interstate Light and Power (Wiscon¬ 
sin). 

(17) By reason of failure to file such schedules Inter¬ 
state Light and Power Company (Wisconsin) was delin¬ 
quent in the past and still remains delinquent by reason 
of such past failure and Wisconsin Power and Light Com¬ 
pany is and will remain delinquent until such time as it 
either files such schedules or makes a showing to this 
Commission that it no longer has and does perform the 
services enumerated 

[1086] 

to the various communities. 

(IS) Neither Interstate Light and Power Company 
(Wisconsin) or Wisconsin Power and Light Company have 
been guiltv of such willful, malicious and criminallv in- 
fended violation of Section 205 of the Federal Power Act 
as to justify the transmission to the Attorney General of 
the United States of a copy of the record in this proceed¬ 
ing “with a request that criminal proceedings be insti¬ 
tuted" under Sections 316 and 317 of said Act, as re¬ 
quested by Staff Counsel. 

ORDER. 

Wherefore, it is ordered, subject to review by the com¬ 
mission on appeal or review by the Commission on its own 
motion, as provided in its Rules of Practice and Procedure, 
that: 

(1) The Respondent, Interstate Light and Power Com¬ 
pany (Wisconsin) shall file with this Commission, 
within sixty days from the date when this order be- 
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comes effective as the action of the Commission, 
rate schedules for service to the Village of Benton, 
City of Cuba City, the Village of Hazel Green, the 
City of Shullsburg and Wisconsin Power and Light 
Company effective during the period between Janu¬ 
ary 1,1948 and June 30, 1950. 

(2) Interstate Light and Power Company (Wisconsin) 
shall within six months from the date when this order 
becomes the action of the Commission file with the 
Commission any accounts, reports or other docu¬ 
ments which it may 

[ 1087 ] 

be or have been required to file with this Commis¬ 
sion by reason of its status as a public utility under 
the Federal Power Act, and which have not here¬ 
tofore been filed with this Commission. 

(3) Wisconsin Power and Light Company shall file with 
this Commission within sixty days from the date 
when this order becomes the effective action of the 
Commission, its rate schedules for service to the 
Village of Benton, City of Cuba City, the Village of 
Hazel Green, the City of Shullsburg, and to any other 
municipality or public utility served with electric 
energy obtained by Wisconsin Power and Light Com¬ 
pany from within the State of Illinois, either wholly 
or partially. 

(4) Wisconsin Power and Light Company shall file with 
this Commission within six months after the date 
when this order becomes effective action of the Com¬ 
mission all accounts, reports and other documents 
which as a public utility under the Federal Power 
Act it is obligated to file with this Commission bv 
reason of ownership and operation of the properties 
in question. 

(5) Wisconsin Power and Light Company shall continue 
to file rate schedules for service to all communities 
and public utilities described or referred to in Sec¬ 
tion 3 of this order until such time as said company 
by affirmative evidence shows to this Commission 
that it has ceased to 
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[ 1088 ] 

operate the facilities here under consideration in the 
manner in which said facilities have heretofore been 
operated and are proposed to continue to be oper¬ 
ated under the contract between Northwestern Illi¬ 
nois Gas and Electric Company and Wisconsin Power 
and Light Company. 

This 14th day of March, 1951. 

Glen R. Law, 

Presid ing Ex a min c r. 


[ 1092 ] 

(Docketed April 2, 1951.) 

UNITED STATES OF AMERICA. 
Federal Power Commission. 


In the Matter of 

Interstate Light and Power Com¬ 
pany (Wisconsin) 
and 

Wisconsin Power and Light 
Company. 


r Docket No. 


j 


E-0252. 


EXCEPTIONS TO PRESIDING EXAMINER’S 

DECISION. 

To the Federal Power Commission: 

Now come the State of Wisconsin by Vernon W. Thom¬ 
son, its Attorney General, and Stewart G. Honeck, Deputy 
Attorney General, and the Public Service Commission of 
Wisconsin by William E. Torkelson, its chief counsel, 
(hereinafter referred to as “Intervenors”) and pursuant 
to Section 1.31 of the Rules of Practice and Procedure of 
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the Federal Power Commission, respectfully take excep¬ 
tion to the Presiding Examiner’s findings of fact, conclu¬ 
sions of law, and decision and order in the above-cap¬ 
tioned matter issued on March 14, 1951, in the respects 
hereinafter mentioned, and also submit the correct findings 
of fact, conclusions of law and order in lieu thereof and 
the factual or legal basis therefor, as follows: 

[ 1132 ] 

(Docketed April 23, 1951.) 


Before the Federal Power Commission. 


In the Matter of 

Interstate Light and Power Com¬ 
pany (Wisconsin) 
and 

Wisconsin Power and Light 
Company. 




r Docket Xo. E-6252. 




EXCEPTIONS TO PRESIDING EXAMINER’S 

DECISION. 

Now comes Wisconsin Power and Light Company, by 
William Ryan, its attorney, and pursuant to Rule 1.31 of 
the Rules of Practice and Procedure of the Federal Power 
Commission, respectfully takes exception to the Presiding 
Examiner’s findings and conclusions of fact, conclusions 
of law, and decision and order in the above captioned mat¬ 
ter issued on March 14, 1951, in the respects hereinafter 
mentioned, and also submits specific findings and conclu¬ 
sions proposed in lieu thereof. 
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I. 


Exceptions Taken. 

Al Exceptions to Findings and Conclusions of Fact. 

Wisconsin Power and Light Company excepts to each 
of the following findings and conclusions of fact: 

1. The following which appears on page 14: 

‘‘The sales made bv Interstate to Hazel Green, Ben- 
ton, Shullsburg and Cuba City, as well as the whole¬ 
sale sale and delivery of electric energy to Wisconsin 
at Platteville and at a point where the ownership of 
the Cuba City 

[ 1133 ] 

and Darlington line ends some distance short of Dar- 
lington, are sales of electric energy at wholesale in 
interstate commerce. Sales of electric energy at whole¬ 
sale in interstate commerce have heretofore repeatedly 
been held not to be subject to regulation by state com¬ 
missions.” 


2. The following which appears on page 15: 

“* * * Since the jurisdiction of this Commission ad¬ 
heres by reason of the ownership of facilities for 
transmission of electric energy in interstate com¬ 
merce, it becomes unnecessary to determine whether 
all of the customers are such that the sale to such cus¬ 
tomers would automatically and as such bring the 
respondent under the jurisdiction of this Commission. 
It appears obvious that such sales, not being subject 
to state regulation, were intended by the Congress 
when it passed the Federal Power Act to be made sub¬ 
ject to the jurisdiction of this Commission. Otherwise 
the Commission could not prevent undue preference or 
undue prejudice as required by the Act.” 

3. The following which appears on pages 17 and 18: 

“* * * It appears that Wisconsin Power and Light 
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Company, by reason of its purchase of these facilities, 
has acquired facilities for the interstate transportation 
of electric energy under the Federal Power Act and 
by reason of such transmission and the operation of its 
recently acquired facilities is a public utility under 
the Federal Power Act and required to file with this 
Commission rate schedules for its service to the various 
municipalities of Cuba City, Benton, Hazel Green and 
Shullsburg. ’ ’ 

4. The following which appears on page 19: 

“* * * The evidence, however, requires a finding 
that the 34.5-kv lines which Wisconsin and its Public 
Service Commission claim are used in local distribu¬ 
tion are not facilities for local distribution as such 
facilities are understood in the operation of the Fed¬ 
eral Power Act. A bulk delivery such as the one to 
Calumet and Hecla does not change the characteristics 
of transmission facilities moving electricitv at heaw 
voltage and these are facilities solelv used in trans- 
mission of electric energy.” 

[ 1134 ] 

B. Exceptions to Conclusions of Law. 

Wisconsin Power and Light Company excepts to each 
of the following conclusions of law: 

1. The following which appears on page 21: 

“(5) The Public Service Commission of Wiscon¬ 
sin is an agency of that state, which claims authority 
to regulate all the operations of Interstate Light and 
Power Company (Wisconsin).” 

2. The following which appears on page 22: 

“(10) Sales of electric energy in interstate com¬ 
merce are made from said 34.5 kv lines or from trans¬ 
formers and lower voltage lines connected thereto by 
Interstate Light and Power Company (Wisconsin) to 
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the Village of Benton, the City of Cuba City, the Vil¬ 
lage of Hazel Green, the City of Shullsburg, and the 
Wisconsin Power and Light Company. 

“(12) By virtue of its acquisition of the facilities 
of the Platteville Division of Interstate Light and 
Power Company (Wisconsin), Wisconsin Power and 
Light Company has, since June 29, 1950, and by rea¬ 
son of the Commission’s authorization of June 21, 
1950, in Docket E-62S2, been a public utility subject 
to regulation by this Commission and obligated to file 
with this Commission its schedules of rates and charges 
for wholesale service of electric energy for resale.” 

C. Exceptions to the Order of the Presiding Examiner. 

Wisconsin Power and Light Company excepts to each of 
paragraphs 1 to 5, inclusive, of the order of the Presiding 
Examiner which appear on pages 24 to 26 of the decision. 

The findings and conclusions proposed in lieu of which 
exceptions have been taken, are hereinafter set out under 
a subsequent heading. 

[ 1135 ] 

II. 

Basis for Exceptions. 

A. Statutory and Judicial History of Electric Rate Regu¬ 
lation and Service Demonstrates That the Matters 
Here Involved Were Subject to State Regulation at 
the Time of the Enactment of Part 2 of the Federal 
Power Act, and Remains Subject to State Regulation 
After the Passage of the Federal Power Act. 

Part 2 of the Federal Power Act enacted in 1935 in the 
declaration of policy provisions after declaring that Fed¬ 
eral regulation of that part of the electric business which 
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consists of transmission of electric energy in interstate 
commerce and the sale of such energy at wholesale in in¬ 
terstate commerce is necessary in the public interest, fur¬ 
ther declares that 

“* * * such Federal regulations, however, to extend 
only to those matters which are not subject to regula¬ 
tion by the states.’’ 

Section 201a, Federal Power Act. 

It is further stated in sub (b) of said section that the 
provisions of the Act 

“* * # shall apply to the transmission of electric 

energy in interstate commerce and to the sale of elec¬ 
tric energy at wholesale in interstate commerce, but 
shall not apply to any other sale of electric energy.” 

And again it is stated in the Federal Power Act that 
the Commission shall have jurisdiction over the facilities 
for such transmission or sale of electric energy 

“* * # but shall not have jurisdiction, except as 

specifically provided in Sections 201-213 of this title, 
over facilities used for the generation of electric en¬ 
ergy or over facilities used in local distribution or only 
for the transmission of electric energy in intrastate 
commerce.” 

[ 1136 ] 

It has been said by the Supreme Court of the United 
States that: 

“The policy declaration that federal regulation is 
‘to extend only to those matters which are not subject 
to regulation by the States’ is one of great generality. 
It cannot nullify a clear and specific grant of jurisdic¬ 
tion, even if the particular grant seems inconsistent 
with the broadly expressed purpose. But such a dec¬ 
laration is relevant and entitled to respect as a guide 
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in resolving any ambiguity or indefiniteness in tlie 
specific provisions which purport to carry out its in¬ 
tent. It cannot be wholly ignored.” 

Connecticut L. & P. Co. v. Federal Power Com’n, 
324 U. S. 515, 65 Sup. Ct. 750, 754. 

With reference to the so-called “but” clause, the United 
States Supreme Court has also said (page 755): 

“* * * If otherwise in doubt this provision should 
be read in harmony with the policy provision. So read 
its terms seem plainly to state circumstances under 
which the Commission shall not have jurisdiction. As 
such it is the provision which loomed importantly in 
the minds and speech of its sponsors, perhaps was 
necessary to get the bill passed, and is one which the 
Commission must observe and the courts must en¬ 
force.” 

Further on in the same case the Supreme Court said 
(page 756): 

“Xor do we think the exemption of ‘facilities used 
in local distribution’ exempts only those which do not 
carry any trace of out-of-state energy. Congress has 
said without qualification that the Commission shall 
not, unless specifically authorized elsewhere in the 
Act, have jurisdiction ‘over facilities used in local 
distribution.’ To construe this as meaning that, even 
if local, facilities come under jurisdiction of the Fed¬ 
eral Commission because power from out of state, how¬ 
ever trifling, comes into the system, would nullify the 
exemption and as a practical matter would transfer 
to federal jurisdiction the regulation of many local 
companies that we think Congress intended to leave 
in state control. It does not seem important whether 
out-of-state energy gets into local distribution facili¬ 
ties. 

[ 1137 ] 

They may carry no energy except extra-state energy 
and still be exempt under the Act. The test is 
whether they are local distribution facilities. 
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State regulation of public utility rates and service be¬ 
gan with the very beginning of electric public utility serv¬ 
ice. At first a provision with respect to regulation was 
embodied in the electric franchises granted by municipali¬ 
ties. With the development and growth of public utility 
service, the states enacted public utility laws regulating 
such service to the public. 

Wisconsin was among the earliest of the states enacting 
a public utility law, and its public utility statute is fre¬ 
quently referred to as a pioneer statute in this field. 

The Wisconsin Public Utility Law was enacted in 1907. 
It was a thorough-going, comprehensive and carefully 
drawn statute regulating public utility service. 

Within a few years after its enactment, it was given con¬ 
sideration by the Supreme Court of the state in a case 
sustaining the validity of the Act. In that case the Supreme 
Court of Wisconsin stated as the one supreme purpose of 
the Act 

* * ‘the best service practicable at reasonable 

cost to consumers in all cases and as near a uniform 
rate for service as varying circumstances and condi- 
tions would permit.” 

Calumet Service Co. v. Chilton , 14S Wis. 334, 363. 

The Wisconsin Public Utility Law provided for the 
granting of an indeterminate permit by the municipalities 
acting as agents of the state, to a utility, authorizing it to 
furnish service to the city and to its inhabitants, and pro¬ 
viding for an exclusive privilege to such utility, subject 
to the conditions and 

[ 1138 ] 

provisions of the Public Utility Law, thereby eliminating 
wasteable duplication of facilities. 
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The Wisconsin Public Utility Act has remained on the 
statute books of the state practically unchanged with re¬ 
spect to essential provisions, since its enactment. 

The Wisconsin statute, at the time of its enactment and 
continuously ever since, has declared that the charge made 
by a public utility shall be reasonable and just, and every 
unjust or unreasonable charge for such service is prohib¬ 
ited and declared unlawful. This is substantially the lan¬ 
guage found in the Federal Power Act, Section 205. 

Other states enacted statutes providing for the regula¬ 
tion of rates and service of public utilities. Cases involv¬ 
ing the construction and application of these various pub¬ 
lic utility statutes reached the courts from time to time, 
and a great body of law developed relating to public util¬ 
ity service. In the meantime, and prior to 1935, the Fed¬ 
eral Government did not enact a public utility regulatory 
statute but left this free to the states. During this period 
no one questioned the right of states to enact and enforce 
these public utility statutes in the exercise of their police 
power for the public welfare and for the protection of 
users of public utility service. Most of the states which 
enacted public utility laws created regulatory commissions 
having authority with respect to the administration of 
public utility statutes. From time to time these commis¬ 
sions issued orders under the provisions of their respec¬ 
tive public utility acts, which the public utilities were re¬ 
quired to observe and follow in the 

[1139] 

business of furnishing electric service to the public. The 
actions of the public utilities in following and observing 
the provisions of these statutes and the order of the regu¬ 
latory commission made pursuant thereto, were certainly 


19S 


1140 


not voluntary actions on the part of the utilities, but were 
made pursuant to validly enacted state statutes. Under 
these state statutes the electric public utility industry rap¬ 
idly grew and developed, and public utility service be¬ 
came a matter of great importance to the people of the 
various states. 

The history of the growth and development of public util¬ 
ity industry and regulation of rates by the states and by 
the Federal Government is similar to the growth and de¬ 
velopment of railroad transportation and regulation of 
rates bv the states and by the Federal Government. 

Long before the amendment to the Interstate Commerce 
Act, which vested the Interstate Commerce Commission 
with power to fix reasonable rates for railroads, the states, 
through the exercise of the police power, fixed rates for in¬ 
trastate transportation. These rates, although having an 
effect on interstate commerce, were uniformly sustained 
by the court, including the Federal Supreme Court. 

One of the important cases dealing with regulation of 
railroad rates and the authoritv of the states to regulate 
intrastate traffic in the absence of Federal regulation on 
the subject of intrastate transportation, is the Minnesota 
rate case (Simpson v. Shepard, 230 U. S. 352; 33 Sup. Ct. 
729). 

The Minnesota rate case involved the validity of state 
action with respect to the local rates and was decided 
after the 

[1140] 

1906 amendment to the Interstate Commerce Act. In the 
course of the opinion delivered for the court by Justice 
Hughes, it is stated at page 745 (references to pages herein 
are made with respect to 33 Sup. Ct.): 

“State regulation of railroad rates began with rail- 
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road transportation. The railroads were chartered by 
the states, and from the outset, in many charters, 
maximum rates for freight or passengers, or both, 
were prescribed. Frequently—and this became the 
more general practice—the board of directors was per¬ 
mitted to fix charges in its discretion,—an authority 
which, in numerous instances, was made subject to a 
limitation upon the amount of net earnings. In sev¬ 
eral states maximum rates were also established, or 
the power to alter rates was expressly reserved, by 
general laws. In 1853, the state of New York fixed 
the maximum fare for way passengers on the railroads 
forming the line of the New York Central at 2 cents a 
mile (Laws of 1853, chap. 76 §7), and this rate ex¬ 
tending to Buffalo and Suspension Bridge, on the 
boundary of the state, has continued to the present 
day (Consol. Laws (N. Y.) chap. 49, 5 $ 57). As a rule 
the restrictions imposed by the early legislation were 
far from onerous, but they are significant in the asser¬ 
tion of the right of control. More potent than these 
provisions, in the actual effect upon railroad tariffs, 
was the state canal. It is a matter of common knowl¬ 
edge that the traffic on the trunk lines from the At¬ 
lantic seaboard to the West was developed in compe- 
tion with the Erie canal, built, maintained, and regu¬ 
lated by the state of New York to promote its com¬ 
merce.” 

Mr. Justice Hughes, after stating at page 739 as follows: 

“The general principles governing the exercise of 
state authority when interstate commerce is effected 
are well established,” 

and citing cases dealing with power of the Federal Gov¬ 
ernment over interstate commerce, then says at page 741: 

“But within these limitations there necessarily re¬ 
mains to the states until Congress acts, a wide range 
for the permissible exercise of power appropriate to 
their territorial jurisdiction although interstate corn- 
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merce may be affected. It extends to those matters of 
a local nature as to which it is impossible to derive 
from the constitutional grant 

[1141] 

an intention that they should go uncontrolled pending 
Federal intervention. Thus, there are certain subjects 
having the most obvious and direct relation to inter¬ 
state commerce, which nevertheless, with the acqui¬ 
escence of Congress, have been controlled by state 
legislation from the foundation of the government be¬ 
cause of the necessity that they should not remain un¬ 
regulated, and that their regulation should be adapted 
to varying local exigencies; hence, the absence of regu¬ 
lation by Congress in such matters has not imported 
that there should be no restriction, but rather that the 
states should continue to supply the needed rules until 
Congress should decide to supersede them. Further, it 
is competent for a state to govern its internal com¬ 
merce, to provide local improvements, to create and 
regulate local facilities, to adopt protective measures 
of a reasonable character in the interest of the health, 
safety, morals, and welfare of its people, although in¬ 
terstate commerce may incidentally or indirectly be in¬ 
volved. Our system of government is a practical ad¬ 
justment by which the national authority as conferred 
by the Constitution is maintained in its full scope with¬ 
out unnecessary loss of local efficiency. Where the 
subject is peculiarly one of local concern, and from 
its nature belongs to the class with which the state ap¬ 
propriately deals in making reasonable provision for 
local needs, it cannot be regarded as left to the un¬ 
restrained will of individuals because Congress has 
not acted, although it may have such a relation to in¬ 
terstate commerce as to be within the reach of the 
Federal powder. In such case, Congress must be the 
judge of the necessity of Federal action.” 

In the Minnesota rate cases the court w r as dealing with 
acts and orders fixing rates between two points within the 
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same state, and the ease was, as above stated, decided 
after the enactment of the Interstate Commerce Act giv¬ 
ing the Interstate Commerce Commission the right to fix 
railroad rates. 

Here in the matter now before the Federal Power Com¬ 
mission, the question involved is the fixing of rates between 
two points within the State of Wisconsin. Wisconsin 
Power and Light Company is a Wisconsin corporation 
(and Interstate likewise is a Wisconsin corporation). Wis¬ 
consin Power and Light Company receives some of the 
Electric energy which it sells to the four 

[1142] 

municipalities, Cuba City, Shullsburg, Benton and Hazel 
Green, from an Illinois corporation; title to the electric 
energy passes to Wisconsin Power and Light Company at 
the Illinois-Wisconsin state line. The contract between 
Wisconsin Power and Light Company and the Illinois Com¬ 
pany for delivery to Wisconsin Power and Light Com¬ 
pany of electric energy across the state line for resale, is 
an interstate transaction, subject to the jurisdiction of the 
Federal Power Commission, and the contract covering such 
transaction is and has been filed with the Federal Power 
Commission. The contracts here in question involve the 
sale by Wisconsin Power and Light Company of electric 
energy so purchased by it to each of the four municipali¬ 
ties above named; it is purely intrastate business. 

The Federal Supreme Court sustained state action fix¬ 
ing of rates wholly intrastate, and after citing cases in 
support of its decision, said at page 747: 

“The doctrine was thus fully established that the 
state could not prescribe interstate rates, but could 
fix reasonable intrastate rates throughout its terri- 
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tory. The extension of railroad facilities has been 
accompanied at every step by the assertion of this 
authority on the part of the states and its invariable 
recognition by this court.” 

Under this doctrine the state of Wisconsin had unques¬ 
tioned right, in the absence of federal action, to fix intra¬ 
state rates throughout its territory. When Interstate, and 
later Wisconsin Power and Light Company, received elec¬ 
tricity from the Illinois Company across the state line, and 
thereafter sold the same to its citizens or to its municipali¬ 
ties, the State of Wisconsin had the right to regulate and 
fix rates for such intrastate service, otherwise it would go 
entirely unregulated. The 

[1143] 

right of the state of Wisconsin to fix rates for such intra¬ 
state service was made pursuant to state enactment which 
had received judicial sanction by the state supreme court 
and which was in accordance with the decisions of the 
Federal Supreme Court. To rule otherwise would result 
in a declaration that such state statutes were unconstitu¬ 
tional. 

By the Federal Power Act it is expressly provided that 
Federal regulation shall extend only to those matters which 
are not subject to regulation by the state. This declara¬ 
tion unquestionably gives the state the right to continue 
to fix public utility rates as they have been doing, between 
points within the state. 

The doctrine of the Minnesota rate cases led the New 
York Court of Appeals to hold that in the absence of Fed¬ 
eral regulation the state, through its public service com¬ 
mission, could fix rates as to the price of natural gas re- 
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ceived from Pennsylvania to be charged to private con¬ 
sumers, the court saying: 

“* * * Matters peculiarly of local concern are not 
‘left to the unrestrained will of individuals because 
Congress has not actedV' 

hi re Pennsylvania Gas Co., 225 X. Y. 397; 122 
X. E. 260, 262. 

The doctrine of the Minnesota rate cases was adopted by 
the Federal Supreme Court in affirming the decision of the 
Xew York Court of Appeals, in which case liberal quota¬ 
tions were made from the opinion of Justice Hughes in 
the Minnesota rate cases. 

Pennsylvania Gas Co. v. Public Service Comm., 
252 U. S. 23; 40 Sup. Ct. 279. 

[1144] 

In the Attleboro case it was held that the order of the 
"Rhode Island Public Utilities Commission fixing rates on 
electric current generated in the state and sold to a dis¬ 
tributor in another state, was invalid as imposing a bur¬ 
den on interstate commerce. 

Public Utilities Comm, of Rhode Island v. Attle¬ 
boro Steam cC Elec. Co., 283 U. S. S3; 47 Sup. 
Ct. 294. 

In State of Missouri v. Kansas Natural Gas Co., 265 IT. S. 
298, 44 Sup. Ct. 544, it was held that service interstate to a 
local distributor company fell within the scope of the fed¬ 
eral power and cannot be regulated by the states. 

These last two named decisions created a “gap"’ which, 
by the Federal Power Act, Congress intended to close. 
See Federal Power Commission v. East Ohio Gas Co., 338 
U. S. 464; 70 Sup. Ct. 266, 271. Both of these cases rec- 
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ognize the right of the state to regulate interstate trans¬ 
mission which is local in its nature. 

Such was the legal situation with respect to the power of 
states in the exercise of their police power to regulate 
matters of local concern, even though they might affect in¬ 
terstate commerce, and the total absence of power of the 
state to regulate interstate shipments of electricity across 
state lines at wholesale to distributing companies for resale. 

The situation with respect to the delineation between the 
area in state control and that in which the states could not 
intrude, is referred to by the Supreme Court in Panhandle 
Eastern Pipe Line Co. v. Public Service Comm, of Indiana, 
332 U. S. 507, at page 514. 

[1145] 

Congress, at the time of the enactment of the Federal 
Power Act, was informed by these decisions, and by reports 
submitted to Congress, that the Federal Power Act, as pre¬ 
sented to Congress, was not intended to deprive the states 
of any power they theretofore exercised, but rather to fill 
the gap created by the Attleboro decision. 

In the decision of the Supreme Court in Connecticut 
L. & P. Co. v. Federal Power Commission, 324 U. S. 515, at 
page 526, 65 Sup. Ct. 749, at page 754, it is stated: 

* * The Report of the House Committee on Inter¬ 
state and Foreign Commerce in presenting the amended 
bill called attention to Picblic Service Commission of 
Rhode Island v. Attleboro Steam & Electric Co., 273 
U. S. 83, 47 S. Ct. 294, 71 L. Ed. 549, holding that rates 
charged in interstate wholesale transactions mav not 
be regulated constitutionally by the states, and ex¬ 
pressed the purpose to give federal jurisdiction to regu¬ 
late rates of wholesale transactions, but not to give 
jurisdiction over local rates. It said: 
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‘The bill takes no authority from State commissions 
and contains provisions authorizing the Federal Com¬ 
mission to aid the State commissions in their efforts to 
ascertain and fix reasonable charges. • * • The new 
parts are so drawn as to be a complement to and in no 
sense a usurpation of State regulatory authority and 
contain throughout directions to the Federal Power 
Commission to receive and consider the views of State 
Commissions. Probablv, no bill in recent vears has so 
recognized the responsibilities of State regulatory com¬ 
missions as does title II of this bill.’ ” 

The sale by Wisconsin Power and Light Company of 
electricity supplied to it in part by the out-of-state company 
to the four small municipalities named, clearly is a matter 
of state or local concern as distinguished from national 
concern. It would appear that the decision of the Examiner 
in this proceeding is tied to the sale by Wisconsin Power 
and Light Company to the four municipalities mentioned, 
which in turn retail it to customers; that if Wisconsin 
Power and Light Company itself retailed the same energy 
to the same 

[1146] 

customers that the Federal Power Act would not apply. 
As we have heretofore pointed out, the Federal Power Act 
(Section 201 (b)) provides that the Act shall apply to the 
transmission of electric energy in interstate commerce and 
to the sale of electric energy at wholesale in interstate com¬ 
merce, but shall not apply to any other sale of electric 
energy. This statute clearly contemplates that there may be 
a second sale of energy by the utility who first buys it whole¬ 
sale. It is this first sale to which the Federal Act applies, 
that is, the sale which the state regulation could not reach 
under the decision in the Attleboro case. 

As stated in Jersey Central P. & L. Co. v. Federal Power 
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Com’n, 319 U. S. 61, 70, 63 Sup. Ct. 958, “Subsections (a) 
and (b) show the intent to regulate such transactions as are 
beyond state power under the Attleboro case.” 

And as stated by the Federal Supreme Court in a case 
under the Natural Gas Act involving a similar proposition, 
after the case is brought into the state, appellant makes the 
first sale to the distributor for resale, to which the Act in 
turn applies. 

Illinois Natural Gas Co. v. Central Illinois Public 
Service Co., 314 U. S. 498, 50S, 62 Sup. Ct. 384, 
38S. 

The Examiner has found that the 4-kv lines are exempt 
from the jurisdiction of the Federal Power Commission 
(Examiner’s decision pp. 13-14). Since the electric energy 
delivered to each of the four municipalities is delivered in 
each case from the 4-kv lines, the Federal Power Commis¬ 
sion having no jurisdiction over these facilities, it neces¬ 
sarily follows that the Commission does not have jurisdic¬ 
tion over the sales from these 4-kv lines to the municipal¬ 
ities. 

[1147] 

The decision of the Examiner apparently rests upon the 
assertion that the sales to the four municipalities are sales 
at wholesale in interstate commerce (Examiner’s decision 
p. 14). The sales are not sales at wholesale in interstate 
commerce within the meaning of the Federal Power Act; 
they are sales to facilitate electric service of the character 
which is entirely local in the sense that it is a matter of state 
concern and not of national concern. It is service in a field 
wherein the rates have been fixed by the state since the in¬ 
ception of public utility service. 

It appears from the record in this case that when the 
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Federal Power Act was passed, Interstate owned the dis¬ 
tribution system at Shullsburg as well as the transmission 
line leading to Shullsburg which furnished service directly 
to its customers at Shullsburg. In 193S the City of Shulls¬ 
burg acquired the distribution system and thereafter pur¬ 
chased energy at wholesale from Interstate and distributed 
it to its customers at Shullsburg. Xo claim is made bv the 
staff of the Commission or the Examiner that service ren¬ 
dered to people at Shullsburg prior to 19.38 was within the 
purview of the Federal Power Act; nor does the staff of the 
Commission or the Examiner anywhere assert that the State 
of Wisconsin was without power to regulate electric service 
to the people at Shullsburg under the situation that existed 
prior to the sale of the distribution system to the City of 
Shullsburg in 193S. The onlv basis left for the decision of 
the Examiner that the service to the people at Shullsburg 
now comes within the purview of the Federal Power Act 
must necessarily be that the mere change of title in owner¬ 
ship of the distribution system brings the matter within 
the purview of the Federal Power Act. This position is 
wholly untenable. The mere 

[1148] 

change of title in ownership of the distribution system from 
Interstate to the City of Shullsburg did not change service 
at Shullsburg from that of a local character subject to regu¬ 
lation by the state, to service of a national character and 
subject to regulation by the Federal Power Commission. 
The change in title to ownership of the distribution system 
was made pursuant to Wisconsin statutes to a Wisconsin 
municipal corporation, a creature of the State of Wisconsin, 
all local matters and involving nothing of national impor¬ 
tance. 

The Examiner’s view of the case ignores the decisions of 
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the Supreme Court in the Minnesota rate cases and other 
decisions heretofore mentioned in this brief. The service to 
customers being a matter of local and state concern when 
served directly by the Company, continues to be a matter 
of local and state concern after the change of title to the 
distribution system at Shullsburg. 

It is obvious that the rates for service which were subject 
to state regulation when the public utility owned the dis¬ 
tribution system as well as the transmission lines leading 
to the system, remained subject to state control after the 
distribution system was acquired by the city. Whether the 
city or the company owns the distribution system is purely 
a matter of local state concern regulated by state statutes, 
and involves no matter of national concern. 

And it is equally true that sale of electric energy at whole¬ 
sale to apartment buildings and to trailer camps where, in 
many cases, the purchaser sells and distributes the elec¬ 
tricity to the occupants of the apartment buildings and to 
the occupants of the trailer camps, remain matters of local 
concern even though the electric energy in- 

[1149] 

volved, in whole or in part, be brought in from outside the 
state. 

B. The Federal Power Commission Has No Jurisdiction 
Over the Sales to the Municipalities Involved, Since 
the Municipalities Are Not Persons Within the 
Meaning of the Federal Power Act. 

The only pow T er to regulate rates conferred upon the 
Commission by the Federal Power Act is in respect to sale 
of electric energy at wholesale in interstate commerce. (Sec¬ 
tion 201 (b) Federal Power Act.) 
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The term “sale of electric energy at wholesale” when 
used in this Part, means the sale of electric energy to any 
person for resale. (Section 201 (d) Federal Power Act.) 

Section 3 (4) of the Act as amended defines “person” as 
follows: “ ‘Person’ means an individual or a corporation.” 

“Corporation” as defined by Section 3 (3) of the Act, 
expressly provides that the term “corporation” shall not 
include municipalities. 

Section 3(7) of the Federal Power Act defines the term 
“municipalities.” 

Section 3 of the Act, as amended, provides: 

“Section 3. The words defined in this section shall 
have the following meanings for the purposes of this 
Act, to-wit:” 

Since, as defined in the Act, a municipality is not a person, 
the sale of electric energy at wholesale to a municipality is 
not a sale of electric energy at wholesale, as expressly de¬ 
fined in the Act. The above definitions seem clearly to ex¬ 
clude from the regulatory powers of the Federal Power 
Commission sales of electric energy at wholesale in inter¬ 
state commerce if the sale is to a municipality. 

[1150] 

III. 

Findings of Fact, Conclusions of Law and Order Proposed 
By Wisconsin Power and Light Company. 

Wisconsin Power and Light Company has no objections 
to findings and conclusions numbered 1 to 4 set forth in the 
decision of the Examiner. Wisconsin Power and Light 
Company excepts and objects to all the other findings and 
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conclusions except as the same may be incorporated in its 
requested findings and conclusions. 

1. The Public Service Commission of Wisconsin is an 
agency of the State of Wisconsin and empowered by the 
statutes of that state to regulate public utility service within 
the State of Wisconsin. 

2. Wisconsin Power and Light Company acquired the 
facilities formerly owned by the State of Wisconsin located 
in the Counties of Grant and LaFavette, and since Julv 1, 

v 7 i 7 

1950, has operated said facilities so acquired. 

3. That Wisconsin Power and Light Company has, since 
July 1, 1950, purchased energy from Northwestern Illinois 
Gas & Electric Company, which energy is used in part to 
supply customers formerly supplied by Interstate of Wis¬ 
consin in said Counties of Grant and LaFavette, including 
the municipalities of Hazel Green, Benton, Shullsburg and 
Cuba City. 

4. That Hazel Green, Benton, Shullsburg, and Cuba 
City are municipalities organized and existing under and 
by virtue of the laws of the State of Wisconsin, and located 
within said State. 

5. That Wisconsin Power and Light Company supplies 
elec- 

[1151] 

trie energy at wholesale to said municipalities of Hazel 
Green, Benton, Shullsburg and Cuba City; that said energy 
is supplied to each of said municipalities by means of 4-kv 
lines after the energy received from Northwestern Illinois 
Gas & Electric Company is stepped down from 34.kv to 4.kv. 

6. That said 4.kv lines are facilities used in local dis¬ 
tribution. 
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7. That sale of electricity to each of the four municipal¬ 
ities, to-\vit: Hazel Green, Benton, Shullsburg and Cuba 
City, is and has been regulated by the Public Service Com¬ 
mission of Wisconsin for a number of years last past, and 
that the contracts pursuant to which Wisconsin Power and 
Light Company supplies electric energy to each of said 
municipalities at wholesale for retail, is and has been filed 
with the Public Service Commission of Wisconsin. 

8. That the contract pursuant to which Wisconsin Power 
and Light Company purchases electric energy from North¬ 
western Illinois Gas & Electric Company has been filed with 
the Federal Power Commission. 

9. That the electric distribution facilities at Shullsburg 
were acquired by the City of Shullsburg in 1938 pursuant 
to the provisions of the Wisconsin statutes; that prior to 
such acquisition the Public Service Commission of Wiscon¬ 
sin fixed rate^and regulated service to customers receiving 
electric service at Shullsburg; that since said acquisition 
the Wisconsin Public Service Commission has regulated 
the price for the sale of electricity 

[1152] 

at wholesale by Interstate of Wisconsin and by Wisconsin 
Power and Light Company to the City of Shullsburg at 
wholesale for retail; that the only change in conditions of 
service to utility customers at Shullsburg since acquisition 
bv the Citv of Shullsburg for distribution facilities at said 
City, is the change in ownership of title to the distribution 
system. 

10. That the Public Service Commission of Wisconsin 
has regulated and fixed the price of electric energy delivered 
to each of the following municipalities, to-wit: Hazel Green, 
Benton and Cuba Citv, since on or about the vear 1910. 
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Conclusions of Law. 

1. That the sale of energy bv Northwestern Illinois Gas 
& Electric Company across the Wisconsin-Illinois state line 
to Wisconsin Power and Light Company at wholesale, is a 
sale in interstate commerce and subject to regulation by the 
Federal Power Commission. 

2. That the said 4-kv lines are facilities used in local 
distribution, and Federal Power Commission has no juris¬ 
diction over said facilities, nor over the rates charged for 
furnishing electricity over said facilities. 

3. That the sale by Wisconsin Power and Light Com¬ 
pany to each of the four municipalities, to-wit: Hazel Green, 
Benton, Shullsburg and Cuba City, is a sale in local distribu¬ 
tion, subject to regulation by the State of Wisconsin 
through its Public Service Commission, and is not a sale 
covered by the provisions of the Federal Power Act. 

4. That none of the municipalities, to-wit: Hazel Green, 

[ 1153 ] 

Benton, Shullsburg and Cuba City are persons as defined 
by the Federal Power Act and that sale of electric energy 
at wholesale means a sale of electric energy to any person 
for resale, and does not include sales to a municipality for 
resale. 

5. That the sale by Wisconsin Power and Light Com¬ 
pany to each of the four Wisconsin municipalities for sale 
at retail, constitutes a method and means of supplying 
electric service to the inhabitants of said municipalities 
pursuant to Wisconsin statutes, and is a means and method 
for facilitating local distribution, and is not a matter of na¬ 
tional concern and is without the purview of the Federal 
Power Act. 


213 


1153 


6. That the Federal Power Commission has no juris¬ 
diction over the delivery and sale of electric energy to said 
municipalities, or any of them, or over the contracts be¬ 
tween 'Wisconsin Power and Light Company and said 
municipalities, or over the rates or charges for such elec¬ 
tric energy. 

7. That an order should be entered dismissing the pro¬ 
ceedings in this docket for want of jurisdiction over the 
subject matter. 


Order. 

That the proceedings in this docket be and the same 
hereby are dismissed for want of jurisdiction over the 
subject matter. 

Respectfully submitted, 

William Ryan. 

Schubring, Ryan, Petersen & Sutherland 
122 West Washington Avenue 
Madison 3, Wisconsin 
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Before the Federal Power Commission. 


In the Matter of 

Interstate Light and Power 
Company (Wisconsin) 

and 




r Docket No. 


E-6252 


Wisconsin Power and Light 
Company. 


MOTION. 

Now comes Wisconsin Power and Light Company by its 
attorney William Ryan (Sehubring, Ryan, Petersen & 
Sutherland) and moves the Commission for opportunity 
to present oral argument at such time and place as the 
Commission shall determine. 

William Ryan. 

Sehubring, Ryan, Petersen & Sutherland 
Attorneys at Law 
122 W 7 est Washington Avenue 
Madison 3, Wisconsin 


[ 1155 ] 

Certificate. 

I hereby certify that I, William Ryan, of the firm of 
Sehubring, Ryan, Petersen & Sutherland of Madison, Wis¬ 
consin, one of the attorneys for the Wisconsin Power and 
Light Company one of the Intervenors in this proceeding, 
have this day served the foregoing Exceptions upon all 
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parties who appeared herein, by mailing copies thereof 
properly addressed to: 

Cyrus Erickson 
Attorney at Law 

Attorney for Interstate Light and Power Company 
( Wisconsin ) 

15 South 5th Street 
Minneapolis, Minnesota 

Frances R. Bell 
Leonard Eesley and 
A. E. Spalter 
Attorneys at Law 
Federal Power Commission 
Washington 25, D. C. 

Vernon W. Thomson 
Attorney General of Wisconsin 
State Capitol 
Madison, Wisconsin 

William E. Torkelson, Chief Counsel 
Public Service Commission of Wisconsin 
State Office Building 
Madison, Wisconsin 

Dated at Madison, Wisconsin, this 21st day of April, 
1951. 

/s/ William Ryan. 
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UNITED STATES OF AMERICA 
Federal Power Commission 


Before Commissioners: Mon C. Wallgren, Chairman; 
Thomas C. Buchanan, Nelson Lee Smith and Harrington 
Wimberly. 


June 12, 1951. 


In the Matter of 

Interstate Light and Power 
Company (Wisconsin) 

and 




f Docket No. E-6252 


Wisconsin Power and Light 
Company. 


ORDER DENYING MOTIONS FOR LEAVE TO 
PRESENT ORAL ARGUMENT. 

Upon consideration of the motions filed April 23, 1951, 
by Interstate Light and Power Company (Wisconsin) and 
Wisconsin Power and Light Company, for leave to present 
oral argument; 

The Commission finds: 

The issues which are presented in this matter are not 
new or novel and have been fully briefed by the parties 
hereto with the exception of Wisconsin Power and 
Light Company, which did not participate in the hear¬ 
ing or file a brief. Oral argument would serve no pur¬ 
pose in the Commission’s consideration of the issues 
in this matter. 

The Commission orders: 

The motions of Interstate Light and Power Company 
(Wisconsin) and Wisconsin Power and Light Com¬ 
pany for leave to present oral argument be and the 
same are hereby denied. 

By the Commission. Commissioner Smith dissenting. 

J. H. Gutride, 

Acting Secretary. 

Date of Issuance: June 12, 1951. 
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UNITED STATES OF AMERICA 

Federal Power Commission 


Opinion No. 215. 


In the Matter of ^ 

Interstate Light and Power 
Company (Wisconsin) 

and 

Wisconsin Power and Light 
Company. 


Docket No. E-6252 


Appearances: 

For Respondent, Interstate Light and Power Com¬ 
pany (Wisconsin) 

Cyrus Erickson, Esquire 
Minneapolis, Minnesota 

For Public Service Commission of Wisconsin 
William E. Torkelson, Esquire 
Chief Counsel 
Madison, Wisconsin 

For State of Wisconsin 

Honorable Thomas E. Fairchild 
Attorney General 
and 

Stewart G. Honeck, Esquire 
Madison, Wisconsin 

For Staff of the Federal Power Commission 
Francis R. Bell, Esquire 
Leonard Eesley, Esquire 
A. R. Spalter, Esquire 
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[1191] 

OPINION. 

By the Commission: 

The basic issue in this case is whether the Commission’s 
jurisdiction extends to the rate for the sale for resale of 
electric energy to four Wisconsin municipalities. 

Until July 1, 1950, the sales in question were made by 
Interstate Light and Power Company (Wisconsin) [In¬ 
terstate of Wisconsin] through electric properties known 
as its Platteville Division system located in two counties 
in southwest Wisconsin. As of that date, Wisconsin 
Power and Light Company (Wisconsin Power), with our 
approval, acquired the Platteville system properties and 
facilities of Interstate of Wisconsin; terminated its pur¬ 
chase of energy from Interstate of Wisconsin; 1 and with¬ 
out changing system operations or the out-of-state source 
of practically the entire energy requirements of the Platte¬ 
ville Division continued the sales for resale to the four 
Wisconsin municipalities of Hazel Green, Benton, Cuba 
City and Shullsburg. 2 

Our show cause order of December 6, 1949, initiating 
this proceeding and designating Interstate of Wisconsin 
as respondent, resulted from that company’s failure and 
refusal to file its schedules of rates and charges for serv¬ 
ice to Wisconsin Power and the four municipalities. Sub¬ 
sequently, by order entered May 19, 1950, and in view of 

1. Fp to July 1, 1950, an additional sale for resale was made by Inter¬ 
state of Wisconsin to Wisconsin Power and Light Company. 

2. Interstate of Wisconsin also owns and operates in the State of Wis¬ 
consin two other electric properties known as the Prescott and Somerset 
Divisions. These properties are not interconnected with the Platteville 
system and are not relevant to this proceeding. 
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[1192] 

Wisconsin Power's proposed acquisition of the Platte- 
ville Division of Interstate of Wisconsin, we designated 
Wisconsin Power as an additional respondent, and or¬ 
dered it to show cause why, if and when it acquired the 
Platteville Division, it should not file rate schedules for 
its energy sales to the municipalities. 

While the record in this proceeding closed on June 9, 
1950, we may and do take official notice of the report of 
Wisconsin Power filed July 31, 1950, in Wisconsin Power 
and Light Company, Docket No. E-62S2, disclosing that 
its succession to ownership and operation of the Platte¬ 
ville Division property and facilities took place as of 
midnight June 30, 1950, “pursuant to” our prior order 
issued June 21, 1950. That order required the parties to 
the transaction to adhere to the terms and conditions of 
Wisconsin Power's application filed March 31, 1950, in¬ 
cluding, among others, the following: that upon acquisi¬ 
tion of the properties Wisconsin Power would continue 
to obtain its energy requirements for the operation of 
such system from the same source, i. r., the Galena, Illinois 
steam plant of Interstate Light and Power Company (Illi¬ 
nois) [Interstate of Illinois], for a period of at least two 
years and that it would own, maintain and operate such 
facilities as its predecessor, Interstate of Wisconsin, had 
theretofore. 

Although made a respondent in this proceeding, Wis¬ 
consin Power made no appearance at the hearing and 
presented no evidence on its behalf, having advised the 
Commission in connection with its written response to the 
order to show cause that it could not attend and in any 
event had no evidence to present. Interstate of Wisconsin 
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[1193] 

and the Intervenors, i. e., State of Wisconsin and the 
Public Service Commission of Wisconsin, did, however, 
appear and offered evidence, as did our staff. 


Energy Supply and System Operations. 

With the exception of a small amount of energy sup¬ 
plied by Wisconsin Power, 3 the source of all of the energy 
requirements of the Platteville Division is the steam-elec¬ 
tric generating plant at Galena, Illinois, owned and op¬ 
erated by Interstate of Illinois 4 until July 1, 1950, and 
since then by Northwestern Illinois Gas & Electric Com¬ 
pany. This energy is transmitted from Illinois to cus¬ 
tomers in Wisconsin, including the four municipalities 
and Wisconsin Power, by means of 34.5 kv lines originat¬ 
ing at the Galena plant and terminating in Wisconsin, 
appurtenant transformer and switching substation equip¬ 
ment and other facilities located in Wisconsin. 

More specifically, the Illinois-generated energy is trans¬ 
mitted over one of the 34.5 kv lines, known as Line No. (1), 
from Galena, Illinois to the Platteville substation in Wis¬ 
consin, a distance 

[1194] 

of 8.52 miles in Illinois and 18.27 miles in Wisconsin, via 
the Hazel Green and Cuba City substations in Wisconsin; 
and over the other 34.5 kv lines, known as Line No. (2), 


3. For example, during 194S and 1940, the aggregate amount of energy 
supplied by Wisconsin Power amounted to just over 5% of the total electric 
energy on the Platteville system, and during several months of each year 
that system received no energy from Wisconsin Power. This energy was 
supplied mainly to meet emergency situations and to facilitate maintenance 
work on the Platteville Division. 

4. The generating, transmission and distribution properties of Interstate 
of Wisconsin and Interstate of Illinois, both subsidiaries of Northern 
States Power Company, were placed in operation in 1910 and have since 
been operated as a single unit. 
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from Galena, Illinois to the Shullsburg substation in Wis¬ 
consin, a distance of S.17 miles in Illinois and 12.93 miles 
in Wisconsin, also via the Hazel Green substation. The 
ownership of the lines divides at the Illinois-Wisconsin 
State line where, up to July 1, 1950, Interstate of Illinois 
sold the energv to Interstate of Wisconsin for resale to 
the four municipalities and Wisconsin Power, and where 
since then the sale has been made by Northwestern Illi¬ 
nois to Wisconsin Power. 

Wisconsin Power, the only customer receiving service 
at 34.5 kv, was served directly from Line No. (1) at two 
points: near Platteville substation by means of a 34.5 kv 
tie-line of 0.63 mile connecting with the Platteville sub¬ 
station, and at Darlington, by means of an additional 
34.5 kv line, 17.0S miles in length, from a point of con¬ 
nection with Line No. (1) near Cuba City to Darlington. 

All other customers receive service at 4 kv. Thus, at 
the Hazel Green substation, the energy is stepped down 
from 34.5 kv to 4 kv and over 4 kv lines of 3 and 6 miles, 
respectively, the energy is transmitted to the city limits 
of Hazel Green and Benton. At the Cuba City substa¬ 
tion the energy on Line No. (1) is stepped down to 4 kv 
and over a line extending approximately 3 miles is trans¬ 
mitted at that voltage to the city limits of Cuba City. 
At the city limits of each of these municipalities, the en¬ 
ergy is metered and sold to the municipality, which then 
steps-down the energy to local distribution voltage 

[1195] 

for sale to its customers. At the Shullsburg substation 
the energy on Line No. (2) is also stepped-down to 4 kv 
and metered and sold to the City of Shullsburg at an inter¬ 
connection in the substation. The city, in turn, trans- 
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forms the energy to 230 or 115 volts for use by its cus¬ 
tomers. 

The wholesale sales to Wisconsin Power and to the 
municipalities were substantial in amount. For example, 
in the two years of 1948 and 1949, the energy sold to Wis¬ 
consin Power totalled 759,900 kwh; to Benton, 1,210,600 
kwh; to Cuba City, 3,774,432 kwh; to Hazel Green, 949,- 
500 kwh; and to Shullsburg, 2,722,900 kwh. 

As hereinabove pointed out, beginning July 1, 1950, Wis¬ 
consin Power took over the sales to the municipalities and 
the retail service which Interstate of Wisconsin had 
theretofore rendered in the Platteville Division. At that 
time, the Illinois properties of Interstate of Illinois used 
in supplying the requirements of the Platteville Divi¬ 
sion were acquired, with our approval, by Northwestern 
Illinois Gas & Electric Company, and it is from that com¬ 
pany that the requirements of the Platteville Division 
have been purchased by Wisconsin Power at the Illinois- 
Wisconsin State line. 

Jurisdiction Over the Wholesale Sales. 

The rate provisions of Sections 205 and 206 of the Act 
apply to every “public utility.” A “public utility” is 
defined in Section 201(e) to mean any person who owns or 
operates “facilities subject to the jurisdiction of the 
Commission.” Such facilities are defined in 

[1196] 

Section 201(b) as “all” facilities for the “transmission of 
electric energy in interstate commerce” or for the “sale 
of electric energy at wholesale in interstate commerce.” 
“Transmission * # * in interstate commerce” is defined in 
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Section 201(c): “electric energy shall be held to be trans¬ 
mitted in interstate commerce if transmitted from a State 
and consumed at any point outside thereof # * V’ Sec¬ 
tion 201(d) provides that the term “sale of electric en¬ 
ergy at wholesale” means “a sale of electric energy to 
any person for resale.” 

The foregoing definitions make it obvious that by rea¬ 
son of the ownership and operation of the Wisconsin por¬ 
tion of the 34.5 kv line alone, to say nothing of the 4 kv 
lines, over which electric energy is regularly transmitted 
from Illinois for consumption in Wisconsin, Interstate of 
Wisconsin until July 1, 1950 was, and Wisconsin Power 
now is, a “public utility” subject to the Commission’s 
jurisdiction under Part II of the Act. 5 Additionally, it 
is clear to us as a result of the facts we have just reviewed 
regarding the generation, transmission and sale of the 
Illinois-generated energy that the sales of electric energy 
to Wisconsin Power and the four municipalities by Inter¬ 
state of Wisconsin up to July 1, 1950, and by Wisconsin 
Power to the four municipalities since then have been, 
and are, sales for resale in interstate commerce subject 
to our jurisdiction under Sections 205 and 206; and we so 
find. 

[1197] 

Nevertheless, it is contended by Interstate of Wiscon¬ 
sin, Wisconsin Power and the Intervenors that the Com¬ 
mission’s jurisdiction extends only to the sale at the state 
line and to no sale which is made subsequent thereto. The 
arguments advanced in support of this contention are not 
new. We have considered and rejected them in other pro¬ 
ceedings. Accordingly, we review them only briefly. 

Interstate of Wisconsin concedes that by reason of its ownership 
of “the 34.r»-kv transmission lines" it “was a public utility in accordance 
with the provisions of the Federal Power Act.” 
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First, it is argued that “after the electric energy has 
been received # * * in the State of Wisconsin such energy 
is no longer in interstate commerce so as to give the • • • 
Commission jurisdiction over rates * * * either at retail or 
at wholesale.’ 7 The decisions of the courts negative this 
contention. Illinois Natural Gas Co. v. Central Illinois 
Public Service Company, 314 U. S. 498. The facts in the 
Illinois Natural Gas case pertaining to the movement, pres¬ 
sure and sale of natural gas parallel the facts in the case 
at bar concerning movement of electric energy at 34.5 kv, 
reduction of voltage to 4 kv, and sale to municipalities 
which in turn further reduce the voltage to 230 or 115 
volts for distribution and resale purposes. The Illinois 
Natural Gas case was cited with approval in Federal 
Power Commission v. East Ohio Gas Company, 338 U. S. 
464, and held equally applicable to the construction of the 
Federal Power Act. Jersey City Power & Light Company 
v. Federal Power Commission, 319 U. S. 61. In the latter 
case the Court at page 71 stated: 

* * Subsection (c) defines the electric en¬ 

ergy in commerce as that ‘transmitted from a State 
and consumed at any point outside thereof.’ There 
was no change in this definition in the various drafts 
of the bill. The definition was used to ‘lend precision 
to the scope of the bill.’ # * # It is impossible 

for us to conclude that this 

[1198] 

definition means less than it says and applies only 
to the energy at the instant it crosses the state line 
and so only to the facilities which cross the line and 
only to the company which owns the facilities which 
cross the line. * * 

Second, it is argued by Intervenors that the 4 kv and 
34.5 kv lines, meters and other equipment used in making 
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the deliveries and sales to the municipalities and to Wis¬ 
consin Power are ‘‘facilities used in local distribution”, 
ns such are exempt from our jurisdiction by Section 201(b), 
and that therefore the sales made by means of such facili¬ 
ties are likewise exempt. In the view of Intervenors, the 
fact that retail customers are also served off the lines 
“conclusively establishes” their “function of local dis¬ 
tribution. ” r> The same arguments were made by the same 
Intervenors in Wisconsin- Michigan Power Company, 
Pocket Xo. E-626S, Opinion Xo. 213, decided May 29, 1951. 
What we there said (Opinion Xo. 213, pp. 10-11), is ap¬ 
plicable here: 

“• * * nothing in the Act makes our jurisdic¬ 

tion under Part II over sales of electric energy de¬ 
pendent upon the nature of the facilities involved in 
effecting the sale. * * * 

“* * * [but] even if we assume, arguendo , that 

the nature of the facilities is relevant as indicating 
whether the sales are interstate commerce, and that 

[1199] 

some argument could be made that the facilities are, 
in a sense, distribution facilities to the extent that 
they are used to serve large industrial [and other] 
customers at retail, by no stretch of the imagination 
can it be said that the [34.5-kv and 4-kv facilities] * * * 
are local distribution facilities. * * *” 

See also: In the Matter of Florida Public Utilities Com¬ 
pany. Opinion Xo. 1S9, decided January 24, 1950. 

6. Line Xo. (2) is tapped along the route in Wisconsin to serve mine 
and other retail customers not served by the City of Shullsburg. such 
retail service being supplied through step-down transformers located be¬ 
tween the tap on the 34.5-kv line and the customer meters. The 4-kv lines 
are also tapped at various points along their routes to serve retail cus¬ 
tomers. principally farmers who are not served by the municipalities. 
Such retail service, like the retail service from Line Xo. (2), requires the 
use of step-down transformers located between the 4-kv tap and the cus¬ 
tomers’ meters to provide service at customer's voltage. 
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It is apparent from these arguments that the respondent 
utilities and Intervenors fail to appreciate that the con¬ 
stitutional “gap” referred to in Public Utilities Commis¬ 
sion v. Attleboro Steam & Electric Company, 273 U. S. S3, 
which the Federal Power Act was intended to fill, does not 
have reference only to sales at state lines, but has reference 
to all wholesale sales in interstate commerce whether the 
sale takes place at a state line or within a state and with¬ 
out regard for the kind of facilities used. Manifestly, the 
Act would fall far short of its intended purpose if it did 
not extend to all such sales. While it is correctly urged 
upon us that Congress intended to preserve the constitu¬ 
tional power of the state, this argument loses sight of the 
fact that the states have no such powers in respect to whole¬ 
sale sales in interstate commerce, which Congress intended 
to or could have preserved. Indeed, Congress’s awareness 
of the cases holding that states could regulate activities 
in interstate transmission which were local in character, 
i. e., direct sales to local consumers (Pennsylvania Gas 
Company v. Public Service Commission, 252 U. S. 23), but 
were without power to regulate activities in interstate 
transmission which were national in character (Attleboro 
case, supra), brought about passage of Part II of the Act. 

[ 1200 ] 

Nothing we have said is affected by the reference of 
Intervenors and Interstate of Wisconsin to the predomi¬ 
nantly local and intrastate character of the over-all opera¬ 
tions of the Platteville Division. As was made clear in the 
Attleboro case, supra, 273 U. S. at p. 90: 

“* * * Nor is it material that the general business 
of the Narragansett Company appears to be chiefly 
local, while in the Kansas Gas Co. case the Company 
was principally engaged in interstate business. The 
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test of the validity of a state regulation is not the 
character of the general business of the company, but 
whether the particular business which is regulated is 
essentially local or national in character * * V’ 

Xor are the views expressed here at variance with Con - 
necticut Light <£ Power Company v. Federal Power Com¬ 
mission, 324 U. S. 515. Interstate of Wisconsin is mistaken 
when it says that its ‘‘situation in the instant case is sim¬ 
ilar to that of Connecticut Light & Power Company” in 
that case. The facts in that case differ materially from 
those at bar. The Connecticut Company was not operat¬ 
ing transmission lines over long distances in interstate 
commerce similar to Interstate of Wisconsin’s lines ex¬ 
tending from its connections with Interstate of Illinois to 
the points of sale for resale. The Court noted at page 521 
that Connecticut “owns no lines crossing the Connecticut 
boundary and does not connect with any other company at 
the boundary .” In short, the principal holding in the Con¬ 
necticut case seems to have been predicated upon the as¬ 
sumption that all of the company’s operations might be in 
local distribution. Clearly such an assumption is not per¬ 
missible here. Even Interstate of Wisconsin concedes that 
it is a “public utility” by reason of its ownership and 
operation of the 34.5-kv lines. 

[ 1201 ] 

The final argument advanced to avoid the conclusion that 
the sales to the municipalities are not subject to our juris¬ 
diction is advanced by Wisconsin Power. In exceptions 
filed to the Presiding Examiner’s intermediate decision, 7 
it contends that sales to municipalities are not within the 

7. After the hearings had been closed and briefs filed, the Presiding 
Examiner, on March 14. 1951, filed an intermediate decision, in which he 
reached the same result, we do in this opinion but for different reasons. 
Exceptions were filed by all parties, including Wisconsin Power, to the 
Presiding Examiner's decision. 
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purview of the Act, for “sales at wholesale” are defined in 
Section 201(d) as sales “to any person for resale”, whereas 
under a literal application of the definitions of “person” 
and “municipalities”, “municipalities” are not “persons.” 
We have on several occasions considered this same claim— 
most recently in the Wisconsin Michigan case, supra. We 
adhere to our view that sales to municipalities for resale 
are within the coverage of Part II. Our reasons are fully 
set forth in California Electric Power Company, Opinion 
No. 212, decided April 12, 1951. We see no need to repeat 
here what we there said. 

[ 1202 ] 

An appropriate order will be entered. 

Mon C. Wallgken, 

Chairman. 

Thomas C. Buchanan, 

Commissioner. 

Harrington Wimberly, 

Commissioner. 

We concur in the result only. 

Claude L. Draper, 

Commissioner. 

Nelson Lee Smith, 

Commissioner. 


Dated at Washington, D. C. this 11th day of July, 1951. 

Leon M. Fuquay, 

Secretary. 


Date of Issuance: July 12, 1951. 
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UNITED STATES OF AMERICA. 

Federal Power Commission. 

Before Commissioners: 

Mon C. Wallgren, Chairman; Thomas C. Buchanan, 
Claude L. Draper, Nelson Lee Smith and Harring¬ 
ton Wimberlv. 

July 11, 1951. 


In the Matter of 

Interstate Light and Power 
Company (Wisconsin) 

and 




r Docket 


No. E-6252. 


Wisconsin Power and Light 
Company. 


ORDER DIRECTING COMPLIANCE WITH FEDERAL 

POWER ACT. 

The Commission, having considered the record with re¬ 
spect to the matters involved and the issues presented and 
having issued its Opinion No. 215, which is hereby incor¬ 
porated by reference and made a part hereof, further 
finds: 

(1) On August 26,1935, and continuously thereafter until 
July 1, 1950, Interstate of Wisconsin purchased elec¬ 
tric energy from Interstate of Illinois, receiving de¬ 
livery thereof at two points on the Illinois-Wisconsin 
State boundary, and transmitted energy so pur¬ 
chased from the points of its receipt to the Village 
of Hazel Green, the Village of Benton, and the City 
of Cuba City, where it sold part of the energy so 
received to those villages and city for resale and 
consumption, all within the State of Wisconsin. 
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(2) From at least as early as January, 1939, and con¬ 
tinuously thereafter until July 1, 1950, Interstate of 
Wisconsin transmitted electric energy from the 
points of receipt on the Illinois-Wisconsin boundary 
referred to in (1) above to the City of Shullsburg, 
where it sold part of the energy so received to that 
city for resale and consumption, all within the State 
of Wisconsin. 

(3) From at least as early as July 1, 1936, and continu¬ 
ously thereafter until July 1,1950, Interstate of Wis¬ 
consin transmitted electric energy from the points of 
receipt on the Illinois-Wisconsin boundary referred 
to in (1) above to Darlington and Platteville, where 
it sold part of the energy so received to Wisconsin 
Power for resale and consumption, all within the 
State of Wisconsin. 

(4) Each of the sales by Interstate of Wisconsin referred 
to in (1), (2), and (3) above, during the period in¬ 
dicated, was a sale of electric energy at wholesale in 
interstate commerce and subject to the requirements 
of Sections 205 and 206 of the Federal Power Act 
and the Commission’s Rules and Regulations per¬ 
taining thereto. 

[1204] 

(5) On August 26, 1935, and continuously thereafter 
until July 1, 1950; Interstate of Wisconsin owned 
and operated facilities in its Platteville Division lo¬ 
cated in Grant and LaFayette Counties in the State 
of Wisconsin, for the transmission and sale at whole¬ 
sale of electric energy in interstate commerce, which 
facilities were in addition to and did not include 
facilities for the generation of electric energy or 
facilities used in local distribution or only for the 
transmission of electric energy in intrastate com¬ 
merce or facilities for the transmission of electric 
energy consumed wholly by the transmitter. Such 
facilities for the transmission and sale at wholesale 
in interstate commerce include: The 34.5-kv lines 
and appurtenant transformer and switching sub- 
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station facilities from the illinois-Wisconsin State 
boundary to Platteville, Wisconsin, via Hazel Green 
and Cuba City substations; from Hazel Green sub¬ 
station to Shullsburg substation and from Cuba City 
substation to an interconnection with Wisconsin 
Power near Darlington, all in the State of Wiscon¬ 
sin : metering equipment at the respective points of 
delivery to Villages of Hazel Green and Benton and 
the Cities of Cuba City and Shullsburg; and [to 
the extent used for the transmission of electric 
energy sold for resale in interstate commerce] the 
4-kv lines and appurtenant facilities from Hazel 
Green substation to Hazel Green and Benton, from 
Cuba City substation to Cuba City, and in the Shulls¬ 
burg substation, which are not used in local distribu¬ 
tion of the energy so sold. Interstate of Wisconsin, 
during that period, was, therefore, a public utility 
within the meaning of that term as used in the Fed¬ 
eral Power Act irrespective of any other facilities 
it owned or operated. 

(6) Interstate of Wisconsin did not at any time tile sched¬ 
ules of rates and charges applicable to the sales re¬ 
ferred to in (1) to (4) above, with this Commission, 
as required by the provisions of Section 205 of the 
Federal Power Act and Part 35 of the Commission’s 
Rules and Regulations and thereby violated those 
provisions. 

[1205] 

(7) As of July 1, 1950, Wisconsin Power succeeded to 
the ownership and operation of the facilities of the 
Platteville Division of Interstate of Wisconsin re¬ 
ferred to in (1) to (5) above, and as a result thereof 
is a public utility within the meaning of that term 
as used in the Federal Power Act irrespective of any 
other facilities it owns or operates. 

(8) Beginning July 1, 1950, Wisconsin Power purchased, 
transmitted, and sold, and it is continuing to pur¬ 
chase, transmit, and sell, electric energy as Interstate 
of Wisconsin had theretofore purchased, transmit- 
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ted, and sold energy as referred to in (1) and (2) 
above. 

(9) Each of the sales of electric energy by Wisconsin 
Power referred to in (8) above, is a sale of electric 
energy at wholesale in interstate commerce subject 
to the provisions of Sections 205 and 206 of the Fed¬ 
eral Power Act and the Commission’s Rules and 
Regulations pertaining thereto. 

(10) Wisconsin Power has not tiled schedules of rates 
and charges applicable to the wholesale sales re¬ 
ferred to in (S) above, as required by the provisions 
of Section 205 of the Federal Power Act and Part 
35 of the Commission’s Rules and Regulations and 
has thereby violated those provisions and threatens 
to continue violating those provisions. 

(11) It is necessary and appropriate for the purposes of 
the Federal Power Act that the Commission order 
Wisconsin Power to tile the schedules of rates and 
charges applicable to the sales referred to in (8) 
above, in accordance with Section 205 of the Federal 
Power Act and Part 35 of the Commission’s Rules 
and Regulations, within not more than 30 days from 
the issuance of the Commission’s order in this mat¬ 
ter. 

[ 1206 ] 

The Commission orders: 

Wisconsin Power shall, within 30 days from the is¬ 
suance of this order, file with the Commission rate 
schedules for its electric service to the Village of Ben¬ 
ton, the City of Cuba City, the Village of Hazel Green, 
and the City of Shullsburg in accordance with the 
provisions and requirements of Section 205 of the Fed¬ 
eral Power Act and Part 35 of the Commission’s Rules 
and Regulations. 

By the Commission. Commissioners Draper and Smith 
concurring in the result only. 

Leon M. Fuquay, 

Secretary. 

Date of Issuance: Julv 12, 1951. 
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(Docketed August 7, 1951.) 

UNITED STATES OF AMERICA. 
Federal Power Commission. 


In the Matter of 

Interstate Light and Power 
Company (Wisconsin) 

and 




r Docket No. E-6252. 


Wisconsin Power and Light 
Company. 


APPLICATION FOR REHEARING. 

Now comes Wisconsin Power and Light Company and 
respectfully applies for rehearing in the above captioned 
proceedings, in which proceedings the Commission issued 
an order under date of July 11, 1951. 

The grounds relied upon in this application for rehearing 
are specifically as follows: 

1. That the Federal Power Commission is without juris¬ 
diction to fix rates or to require the filing with it of a 
schedule of rates for the sale of electric energy by Wiscon¬ 
sin Power and Light Company to any or either of the four 
municipalities involved, to-wit: Shullsburg, Hazel Green, 
Cuba City and Benton. 

2. That the nature of the business carried on between 
Wisconsin Power and Light Company and each of said 
municipalities is local in character and is not national in 
character. 

3. That there is no finding by the Commission that the 
nature of the business carried on between Wisconsin Power 
and Light Company and said municipalities is national in 
character, nor is there any evidence in the record to sus¬ 
tain a finding, if one were 
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to be made, that such service is national in character. 

4. That there is no finding that the Public Service Com¬ 
mission of Wisconsin has regulated the rates here involved, 
for many years last past, and is presently regulating such 
rates. 

5. There is no finding that the statutes of Wisconsin, 
under which the Public Service Commission of Wisconsin 
acted, and continues to act, in regulating the rates here in 
question, are either invalid or inapplicable. 

6. The Federal Power Commission does not have juris¬ 
diction under the Federal Power Act over the sale of elec¬ 
tric energy at wholesale to municipalities; that the Federal 
Power Act states that the sale of electrical energy at whole¬ 
sale, when used in the Act, means sale of electric energy to 
any person for resale; that the Federal Power Act defines, 
for the purpose of the Act, the word “person” as including 
a corporation, but expressly states that the word “corpora¬ 
tion” shall not include “municipalities” as defined in the 
Act. 

7. That Wisconsin Power and Light Company at no 
time prior to the closing of the hearing in this proceeding 
on June 9,1950, sold electric energy to either the village of 
Hazel Green, the village of Benton, the city of Cuba City 
or the city of Shullsburg; that on July 12, 1950, Wisconsin 
Power and Light Company, pursuant to a predetermined 
plan to supply the four municipalities with energy gen¬ 
erated in its own plants in Wisconsin, disconnected the 
electric lines carrying electricity received from Illinois to 
each of Cuba City, Hazel Green and Benton, and connected 
said lines leading to each of said communities to lines of 
Wisconsin Power 
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and Light Company that were energized from sources with¬ 
in Wisconsin, and that since July 12, 1950, service to each 
of the municipalities of Cuba City, Hazel Green and Ben¬ 
ton normally has been and is being supplied by energy gen¬ 
erated in Wisconsin, and for these municipalities electric 
energy from the Galena plant has been used only in emer¬ 
gencies. 

S. That no order has ever been issued by the Commis¬ 
sion making Wisconsin Power and Light Company a party 
to this proceeding; the proceeding herein was closed on 
June 9, 1950, and at that time and prior to July 1, 1950, 
Wisconsin Power and Light Company did not own the 
facilities used in supplying the four municipalities men¬ 
tioned, and did not supply electric energy to any of the 
four municipalities mentioned; did not have possession of 
the records or books relating to the operation of the fa¬ 
cilities that had theretofore been used in furnishing serv¬ 
ice to said municipalities, and was under no duty to file 
any schedule of rates for service to said municipalities or 
any of them; that no hearing has been held in said pro¬ 
ceeding since said hearing was closed on June 9, 1950, and 
that Wisconsin Power and Light Company has had no 
opportunity since it became the owner of the Platteville 
Division property to be heard with reference to its opera¬ 
tion of said property, and that said order was entered with¬ 
out according to Wisconsin Power and Light Company due 
process of law. 

i 9. That the order is based on an incorrect rule of law, 
namely, that the Federal Power Commission has jurisdic¬ 
tion merely because the matters here involved are sales 
for resale in interstate commerce, irrespective of whether 
the business is of local 
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concern, and ignoring the fact that prior to the enactment 
of the Federal Power Act the states had power to regu¬ 
late sales of the type here involved, and that the State of 
Wisconsin has, pursuant to valid legislation, regulated the 
matters here involved for many years and has continued to 
regulate and is now regulating rates for such sales, which 
sales are of local concern, and that Part 2 of the Federal 
Power Act was designed to take no authoritv from state 
commissions and in no manner to usurp state regulatory 
authority, its purpose being to confer jurisdiction on the 
Federal Power Commission only over those matters which 
are not subject to regulation by the state, and gave the 
Commission no jurisdiction over facilities used in local 
distribution. 

10. That the findings of fact are insufficient to support 
the order. 

11. That the Commission erred in failing to make the 
following findings of fact requested by Wisconsin Power 
and Light Company: 

“6. That said 4-kv lines are facilities used in local 
distribution. 

7. That sale of electricity to each of the four mu¬ 
nicipalities, to-wit: Hazel Green, Benton, Shullsburg 
and Cuba City, is and has been regulated by the Pub¬ 
lic Service Commission of Wisconsin for a number of 
years last past, and that the contracts pursuant to 
which Wisconsin Power and Light Company supplies 
electric energy to each of said municipalities at whole¬ 
sale for retail, is and has been filed with the Public 
Service Commission of Wisconsin. 

8. That the contract pursuant to which Wisconsin 
Power and Light Company purchases electric energy 
from Northwestern Illinois Gas & Electric Company 
has been filed with the Federal Power Commission. 
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10. That the Public Service Commission of Wis¬ 
consin has regulated and fixed the price of electric 
energy 

[1266] 

delivered to each of the following municipalities, to- 
wit: Hazel Green, Benton and Cuba City, since on or 
about the year 1910.” 

Wherefore, Wisconsin Power and Light Company re¬ 
spectfully requests a rehearing in this proceeding, and also 
respectfully requests that the Commission specifically or¬ 
der that this application for rehearing operate as a stay 
of the Commission’s order herein. 

Wisconsin Power and Light Company, 

By M. H. Frank, 

Executive Vice-President. 

122 West Washington Avenue, 

Madison 3, Wisconsin. 
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State of Wisconsin, 
County of Dane. 


ss. 


M. H. Frank, being first duly sworn, on oath deposes 
and says that he is the Exec. Vice-President of Wisconsin 
Power and Light Company, applicant abo' r e named, and 
makes this verification in its behalf and is authorized so 
to do; that he has read the foregoing application by him 
signed, and know’s the contents thereof, and the same is 
true as he verily believes; that the reason this verification 
is not made by the applicant is that the applicant is a 
corporation; that affiant’s information is derived from 
agents and employees of the Company, and from docu¬ 
ments and records pertaining to the matters referred to 
in said petition. 

M. H. Frank. 

Subscribed and sworn to before me this 3rd day of Au¬ 
gust, 1951. 

Elizabeth Fielman, 

Notary Public, Dane, County, 
Wisconsin. 
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UNITED STATES OF AMERICA. 

Federal Power Commission. 

Before: 

Mon C. Wallgren, Chairman; Thomas C. Buchanan, 
Nelson Lee. 

Commissioners: Smith and Harrington Wimberly. 


August 21, 1951 


In the Matter of 

Interstate Light and Power 
Company (Wisconsin) 

and 


f Docket No. E-6252 


Wisconsin Power and Light 
Company. 


ORDER DENYING APPLICATIONS FOR REHEARING. 

On August 6, 1951, the State of Wisconsin and Public 
Service Commission of Wisconsin, acting jointly, and on 
August 7, 1951, the Wisconsin Power and Light Company 
(Wisconsin Power) filed applications for rehearing in the 
above-entitled matter in which the Commission, by its Opin¬ 
ion No. 215 and accompanying order dated July 11, 1951, 
issued July 12, 1951, determined that each of the elec¬ 
tric energy* sales made by* Interstate Light and Power 
Company (Wisconsin) until July* 1, 1950, and by Wiscon¬ 
sin Power subsequent to that date, to four Wisconsin mu¬ 
nicipalities, i. e., Hazel Green, Benton, Cuba City and 
Shullsburg, was a sale at wholesale in interstate com¬ 
merce subject to the provisions of Sections 205 and 206 
of the Federal Power Act and the Commission’s Rules 
and Regulations pertaining thereto, and directed Wiscon- 
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sin Power to file with the Commission rate schedules for 
such service to the four municipalities. 

The Commission, having re-examined the record in this 
proceeding, including all briefs, exceptions, the Hearing 
Examiner’s decision and its order dated July 11, 1951, is¬ 
sued July 12, 1951, and Opinion No. 215, finds that no new 
facts or principles of law have been presented or alleged 
by the State of Wisconsin and Public Service Commission 
of Wisconsin and Wisconsin Power in their applications 
for rehearing which either were not fully considered by 
the Commission prior to its order herein, or having now 
been considered, warrant further hearing, modification or 
revocation of said order. 

The Commission orders: 

The applications filed by the State of Wisconsin and 
Public Service Commission of Wisconsin and Wiscon¬ 
sin Power on August 6, 1951, and August 7, 1951, for 
rehearing be and the same hereby are denied. 

Bv the Commission. Commissioner Smith dissenting. 

J. H. Outride, 

Acting Secretary. 

Date of Issuance: August 27, 1951. 
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STATEMENT OF QUESTIONS PRESENTED 


1. Where an Illinois generating plant sells electric energy 
in interstate commerce to a Wisconsin corporation, and 
transmits said energy into Wisconsin, and the Wisconsin 
corporation thereupon sells such energy to a distributor 
(municipality) for resale in Wisconsin, is such latter sale 
constitutionally regulable by the State of Wisconsin? 

2. Assuming, as we contend, that such sale is constitution¬ 
ally regulable by the State, has the State been ousted of 
the regulatory jurisdiction (which it has exercised here 
for forty years) by the enactment of Part II of the 
Federal Power Act, in the light of the policy declaration 
which provides: " Such federal regulation, however , to 
extend only to those matters which are not subject to 
regulation by the states"? 

3. Assuming an affirmative answer to any one of the follow¬ 
ing subordinate questions, is the Federal Power Com¬ 
mission thereby deprived of jurisdiction to regulate the 
subject sales? 

(a) Are the particular facilities used to deliver electric 
energy to the (municipality) distributors “facilities 
used in local distribution’ within the meaning of 
Sec. 201 (b) of the Act? 

(b) If the term "facilities in said phrase is interpreted 
to mean the whole plant and property of the “Platte- 
ville Division” then are not the whole plant and 
property of the “Platteville Division” “facilities used 
in local distribution” under the circumstances of 
this case? 

(c) Where, as is the case here, the distributors are 
municipalities, are they “persons” within the mean¬ 
ing of the word as used in the definition of wholesale 
sales in Sec. 201(d) of the Act? 
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IN THE 


(Hntteb States Court of Appeals 

For The District of Columbia Circuit 


No. 11224 

State of Wisconsin and 

Public Service Commission of Wisconsin, Petitioners , 

vs. 

Federal Power Commission, Respondent. 


REVIEW OF AN ORDER OF THE FEDERAL 
POWER COMMISSION 


BRIEF FOR PETITIONERS 


JURISDICTIONAL STATEMENT 

Petition for review by petitioners State of Wisconsin 
and Public Service Commission of Wisconsin pursuant to 
Section 313(b) of the Federal Power Act (Act of August 
26, 1935, Ch. 687, 49 Stat. 860, U. S. C. Title 16, sec. 825 l 
(b)), to review an order of the Federal Power Commission 
issued on July 12, 1951 in a proceeding ulitmately entitled 
“In the Matter of Interstate Light and Power Company 
(Wisconsin) and Wisconsin Power and Light Company, 
Docket No. E-6252. (R. 1206). Said order reads as follows: 

“The Commission orders: 

“Wisconsin Power shall, within 30 days from the issu¬ 
ance of this order, file with the Commission rate sched- 
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ules for its electric service to the Village of Benton, the 
City of Cuba City, the Village of Hazel Green, and the 
City of Shullsburg in accordance with the provisions 
and requirements of Section 205 of the Federal Power 
Act and Part 35 of the Commission’s Rules and Regu¬ 
lations.” 

Applications for rehearing were filed by State of Wisconsin 
and Public Service Commission of Wisconsin on August 6, 
1951 and by Wisconsin Power and Light Company on Aug¬ 
ust 7, 1951. (R. 1208, 1261) On August 27, 1951 an order 
was issued denying rehearing, Commissioner Smith dis¬ 
senting (R. 1268). On October 15, 1951 our petition for 
review was filed. 


STATEMENT OF THE CASE 

1. The parties involved and general statements as to 
properties involved. 

Interstate Light and Power Company (Wisconsin) 
owned certain properties and plant in southwest Wisconsin 
for the delivery and sale of electric energy known as its 
“Platteville Division.” Interstate Light and Power Com¬ 
pany (Illinois) owned certain connecting properties in the 
State of Illinois. 

As of June 8 and 9, 1950 (date of hearings in this 
matter before the Federal Power Commission) negotiations 
were in progress for sale of the “Platteville Division” to 
Wisconsin Power and Light Company, but on those dates 
no transfer had been consummated. (R. 115) 

On June 21, 1950 in Dockets E-6282 and E-6283 the 
Federal Power Commission gave its approval to the transfer 
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and commencing July 1, 1950, Wisconsin Power and Light 
Company took over ownership and operation. (R. 1195) 
Interstate of Wisconsin obtained substantially all of its 
energy by purchase from Interstate of Illinois (R. 214, 217). 1 
Total energy purchased in the years 1948 and 1949 was 
40,872,000 KWH. (R. 236, 244) It is sold pursuant to con¬ 
tracts which were filed with and approved by the Federal 
Power Commission (R. 84-6). It is extra state in origin and 
rates for such sale are subject to Federal Power Commis¬ 
sion jurisdiction. It is generated at the Galena steam 
generator plant of Interstate of Illinois. Title passes at 
the Wisconsin-Illinois state line. (R. 33, 58) 

The “Platteville Division” serves (a) City of Platteville 
(1950 population 1 5751) at retail (R. 222); (b) 376 rural 
customers at retail (R. 50); (c) 6 mines and 1 milling cus¬ 
tomer at retail (R. 50) which purchased a total of 9,148.255 
KWH in 1948 and 1949 (R. 53); (d) small communities of 
Benton, Cuba City, Hazel Green and Shullsburg with 1950 
population 1 of 842,1333, 635 and 1306 respectively, at whole¬ 
sale (R. 216). The energy sold the latter in 1948 and 1949 
was about 21-percent of total energy purchased from Inter¬ 
state of Illinois, and totalled 8,657,432 KWH as follows 
(R. 235, 244): 


Starting July 1, 1950 when Wisconsin Power and Light took over ownership 
and operation, there have been changes in the source of supply. 

s The population figures are from 1950 U. S. Census. The figures are not of 
record but the court can take judicial notice of them. 20 Am. Jur. (Evidence) 
(1939) sec. 98 and cases cited. See also Parker v. Brown, 317 U. S. 341. 363. 
(1943) where the court said it could take judicial notice of available data 
concerning the raisin industry. 
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1948 1949 


Benton. 562,100 KWH 648,500 KWH 

Cuba City. 1,776,032 KWH 1,998,400 KWH 

Hazel Green. 444,420 KWH 505,080 KWH 

Shullsburg . 1,215,600 KWH 1,507,300 KWH 


For some time there was interchange of energy be¬ 
tween Interstate of Wisconsin and Wisconsin Power and 
Light for emergency or standby purposes. (R. 219-220) By 
reason of the acquisition and operation of the “Platteville 
Division’ 7 by Wisconsin Power and Light commencing July 
1, 1950, said interchange no longer takes place and the 
transaction is no longer material to the issues of this case. 


2. A description of the physical plant included in 
“Platteville Division” of Interstate of Wisconsin 
taken over on July 1, 1950 by Wisconsin Power 
and Light. 

The facilities of the “Platteville Division” are shown 
in a map which appears in the record as Exhibit 2 (R. 234). 
They are described as follows: 

(1) Line No. 1. This is a 34.5 KV line which merges 
at the Wisconsin-Illinois boundary line with a like 34.5 KV 
line owned by Interstate of Illinois, which in turn connects 
with the steam generator at Galena, Illinois. It then pro¬ 
ceeds in a general northerly and westerly direction 18.27 
miles to a substation at or near Platteville. (R. 207, 234) 
Here the energy’ is reduced to 4 KV and it is then distributed 
at retail to Platteville. (R. 211, 222) Said 34.5 KV line 
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also proceeds to a point in the vicinity of Platteville where 
there was a connection with a line of Wisconsin Power 
and Light Company. (R. 212) Between the state line and 
the substation at Platteville are substations known as the 
Hazel Green and Cuba City substations. (R. 234, 33, 40, 211, 
234) The function of all said substations is to reduce the 
energy from 34.5 KV to 4 KV. (R. 212, 213) 

(2) Line No. 2. This is a 34.5 KV line which merges at 
the Wisconsin-Illinois boundarv line with a like 34.5 KV 
line owned by Interstate of Illinois, which connects the 
steam generator plant at Galena. It then proceeds northerly 
and easterly about 12.93 miles to a substation at or near 
Shullsburg. (R. 207, 234) Here voltage is reduced from 
34.5 KV to 4 KV and is metered and sold at the meter to 
Shullsburg at 4 KV. Between the state line and the sub¬ 
station at Shullsburg. directly on Line No. 2 are substations 
known as the Hazel Green and New Mullen substations. (R. 
210, 234) Line No. 2 is also tapped at a point 6.41 miles 
from the Hazel Green substation by a line which extends 
.91 miles southward to the Murphy substation and at a 
point .83 miles from Shullsburg by a line which extends 
southward to substations at the Calumet and Hecla Mine 
and an additional .95 miles to a substation at the Vinegar 
Hill Mine. (R. 210, 234) At the Hazel Green, New Mullen, 
Murphy and Vinegar Hill substations the voltage is reduced 
from 34.5 KV to 4 KV and at the Calumet and Hecla Mine 
substations to 2.3 KV or 4.6 KV. (R. 210) 

(3) Line No. 2. This is a 34.5 KV line which runs 17.08 
miles from a point on Line No. 1 north of the Cuba City 
substation in a general easterly direction to a point south 
of Darlington where it was connected with a line of the 
Wisconsin Power and Light Company. (R. 212, 234) 
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(4) The 4 KV lines . 

a. The 4 KV lines from Hazel Green substation. 

There are three 4 KV lines which run from the Hazel 
Green substation. One runs northerly and westerly about 
3 miles to Hazel Green. (R. 35-36) Another line about 6 
miles long runs northerly and easterly to Benton. (R. 47) 
Part of this line is built on the same poles that carry 34.5 
KV Line No. 1 and runs beneath the 34.5 KV line. (R. 47) 
This is referred to as “underbuilt” and said underbuilt 
lines are carried on separate insulators through conductors 
separate and distinct from the facilities of the 34.5 KV 
lines. (R. 62) The third 4 KV line, which is also “under¬ 
built” on a 34.5 KV line, runs in a southwesterly direction 
into Illinois and serves retail customers near the Wisconsin- 
Illinois border, some of whom live in Wisconsin and others 
in Illinois. (R. 72, 77, 215, 234) 


b. The 4 KV lines from Cuba City substation. 

There are three 4 KV lines which run from the Cuba 
City substation. One extends easterly about 4 miles toward 
Darlington and is underbuilt on the 34.5 KV Line No. 3. 
Another proceeds westerly and southerly to Cuba City, and 
the third runs southerly toward Hazel Green and is under¬ 
built on a portion of the 34.5 KV Line No. 1 which runs 
between Cuba City substation and Hazel Green substation. 
These are 4 KV distribution lines to serve rural customers. 
(R. 40) 


7 


c. The 4 KV or lower voltage lines from Murphy, 
New Mullen, Calumet, Hecla Mine and Vinegar 
Hill substations. 

Four KV voltage lines run from New Mullen, Murphy, 
and Vinegar Hill substations to Little Mullen Mine, Chest¬ 
nut Hill Zinc Company, Kittoe Mine, Deuce Mining Com¬ 
pany, Vinegar Hill Zinc Company, Benton Mining Company, 
Cuba Mining Company, and a 2.3 KV line or 4.6 KV line 
from Calumet and Hecla Mine substations to the Calumet 
and Hecla Mine. (R. 37, 48-50) Said substations are located 
at or near said mines or other enterprises and said 4 KV 
lines are short in length. (R. 45-50; 210-11) All the afore¬ 
said mines and the milling company purchase electric ener¬ 
gy at retail for their own use and do not resell the same. 

In general, title to all the aforesaid lines, property and 
plant up to the equipment used to meter energy sold to 
the customers, is in Interstate of Wisconsin (or now Wis¬ 
consin Power & Light) except in case of one transformer 
at the Calumet-Hecla Mine which is owned by the customer. 
(R. 49) 

3. The retail customers which are served off the same 
4 KV lines as serve, or are like those which serve 
Benton, Cuba City, Hazel Green and Shullsburg. 

A total of 376 rural customers, principally farmers, are 
served off the 4 KV lines in this area at retail. (R. 50, 54) 

A considerable portion are served from the 4 KV lines 
which serve Hazel Green, Cuba City and Benton. Thus 
the 4 KV line which carries energy to the Cuba City area 
also serves 25 to 30 farmers who use the energy for their 
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own use. About 20 farmers receive energy off the 4 KV 
line that serves Hazel Green, and about 30 farmers receive 
energy off the 4 KV line that serves Benton. (R. 57) Rural 
customers are also served from the 4 KV line in the Shulls- 
burg area. (R. 49-50) The amount of energy sold the farm¬ 
ers would exceed that sold any one mine (R. 55), which 
in the case of Vinegar Hill Zinc Company was some over 
200,000 KWH per month in the first four months of 1950. 
(R. 54) 

Six mines and one milling company are also normally 
served by various 34.5 KV lines which extend to or near 
the premises of the consumer where the energy is reduced 
to 4 KV or other lower voltages, (R. 45-50, 210-11) although 
in 1950 some of the mines are shut down (R. 50). These 
are all customers who purchase energy for their own use 
and do not resell it. In the event of resumption of business 
activity Interstate of Wisconsin will continue to serve these 
mines (R. 54). In 1948 and 1949 these customers were 
sold 9,148,255 KWH. (R. 53) From January 1950 through 
April 1950 865,500 KWH were sold Vinegar Hill Zinc Com¬ 
pany. (R. 54) 

Energy is distributed to the farm customers mentioned 
at 4 KV (R. 61). For a majority, but not all, the pressure 
is further stepped down to 230 and 115 volts before using 
(R. 51-2). Witness Rasmussen testified: “These rural lines 
extend to the farmers’ premises at 4000 volts, and there 
it is naturally stepped down to 115 or 230 volts for their 
use.” (R. 65) The meter is located usually on the house 
or barn or pole, and the transformer a span or two from 
the meter. The result is that there is a line which carries 
4000 volts to the farmer’s premises, a transformer which 
steps the current down to the lower voltage, a line between 
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the transformer to the meter which carries the lower cur¬ 
rent and then a line from the meter into the customer’s 
buildings. (R. 76-7) The company owns all the facilities 
down to the load side of the meter. (R. 76-7; 65, 60) The 
metering is at 230 volts and the farm customers are billed 
for energy at 115 or 230 volts. (R. 65-6) 


4. Regulation by State of Wisconsin, through its agen¬ 
cies, the Public Service Commission of Wisconsin 
or its predecessor, the Railroad Commission of 
Wisconsin. 

From 1931 to the present time the Public Service 
Commission of Wisconsin was and is an agency of the State 
of Wisconsin, deriving is authority and powers from stat¬ 
utory grant from the Wisconsin Legislature. Among the 
powers granted is the matter of regulating the rates charged 
by and the adequacy of service furnished by public utilities 
operating in Wisconsin. See Wis. Stats. 1949, secs. 196.01, 
196.03(1), 196.20, 196.37. The Railroad Commission of Wis¬ 
consin was created in 1907 and was the predecessor of the 
present Public Service Commission of Wisconsin. Its author¬ 
ity and powers also included that now vested in the Public 
Service Commission of Wisconsin. The State of Wisconsin, 
through said agencies, has continuously from 1910, when 
energy was first sold to Benton, Cuba City and Hazel Green, 
and from 1938 when energy was first sold to Shullsburg, 
exercised exclusive jurisdiction over and regulated rates 
charged by Interstate of Wisconsin and its grantee, Wis¬ 
consin Power and Light, for energy sold said municipalities 
as well as other matters. (R. 152-4) 
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No question is raised by any one that the State of 
Wisconsin has regulated these matters for all this time, 
and for that reason we do not go into all the supporting 
details that appear in the record that could otherwise be 
stated here. 


STATUTES AND RULES AND REGULATIONS 
OF THE FEDERAL POWER COMMISSION 

INVOLVED 

The statute involved is the Federal Power Act (Act 
of August 26, 1935, Ch. 687, 49 Stat. 838, U.S.C. Title 16, 
secs. 791a-825r), and particularly Sections 201(b) and 205 
(c) thereof, and also part 35 (Section 35.3) of the Rules 
and Regulations of the Federal Power Commission. The 
text of said sections and other relevant portions of the 
Federal Power Act and the text of the relevant portions 
of Part 35 of the Commission’s Rules and Regulations are 
set out in an Appendix to this brief. 


STATEMENT OF POINTS 

I. 

By issuing the order here under review requiring Wis¬ 
consin Power and Light Company to file rate schedules for 
service to Benton, Cuba City, Hazel Green and Shullsburg, 
the Federal Power Commission is attempting to regulate 
purely local matters -which have been regulated for many 
years by the State of Wisconsin through its appropriate 
regulatory agencies. 
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II. 

The particular facilities used to deliver electric energy 
to said municipalities are “facilities used in local distribu¬ 
tion” within the meaning of section 201(b) of the Federal 
Power Act, (Act of August 26, 1935, Ch. 687, 49 Stat. 847 
U.S.C. Title 16 sec. 824 (b)) and hence Wisconsin Power and 
Light is not a “public utility” as defined in Section 201(e) 
of the Act. (Act of August 26, 1935, Ch. 687, 49 Stat. 847 
U.S.C. Title 16 sec. 824 (e)) 


III. 

In any event, the entire “Platteville Division” consists 
of “facilities used in local distribution” if, contrary to our 
contention, the question concerns the entire system. 


IV. 


None of the sales of electric energy to the municipali¬ 
ties of Benton, Cuba City, Hazel Green and Shullsburg is 
a “sale of electric energy at wholesale” as defined in Section 
201 (d) of the Act. (Act of August 26, 1935, Ch. 687, 49 Stat. 
847 U.S.C. Title 16 sec. 824(d)) 

V. 

The continued regulation by State of Wisconsin of rates 
for electric energy sold Benton, Cuba City and Hazel Green 
starting in 1910 and for that sold Shullsburg starting in 



1938 when service to it commenced, down to the present, 
precludes Federal Power Commission jurisdiction over the 
same subject matter. 


SUMMARY OF ARGUMENT 

The order under review here requires Wisconsin Power 
and Light to file rate schedules for sales of electric energy 
to Benton, Cuba City, Hazel Green and Shullsburg, Wis¬ 
consin for purposes of resale. Such sales are made through 
facilities which were owned and operated by Interstate 
of Wisconsin up to July 1, 1950 (known as its “Platteville 
Division”) and after said date were and are owned by 
Wisconsin Power and Light Company. The principal source 
of supply of energy distributed and sold through the “Platte- 
ville Division” (as of date of hearing) is from a steam 
generating plant at Galena, Illinois. Such energy is pur¬ 
chased from Interstate of Illinois, title passing at the state 
line. 

The “Platteville Division” is located entirely in a small 
area in southwestern Wisconsin (with exception of one line 
which runs into Illinois and then runs parallel to the state 
line and serves ultimate customers living in both states) 
and supplies electric energy to (a) the City of Platteville 
at retail, (b) 376 rural customers, principally farmers, at 
retail, (c) six mines and one milling company at retail, and 
(d) four municipalities with a total 1950 population of 
4116, for resale. The area (less than 20 miles on each side) 
and population (about 10,000 in all) served is small; the 
greatest bulk of the business is supplying electric energy 
to the ultimate consumers at retail, and the business and 
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operation of the “Platteville Division” is purely local in 
character. The State of Wisconsin has regulated the rates 
for electric energy sold the four municipalities mentioned 
for many years. By attempting to require Wisconsin Power 
and Light to file rate schedules for such sales the Federal 
Power Commission is not only attempting to regulate mat¬ 
ters purely local in character but also is attempting to 
intrude upon and usurp regulation by the State of Wis¬ 
consin, contrary to the letter and spirit of the Federal Power 
Act. 

The duty to file rate schedules is imposed by Section 
205(c) of the Act (Act of August 26, 1935, Ch. 687, 49 Stat. 
851 U.S.C. Title 16 sec. 824d(c)) and Section 35.3 of the 
Commission’s Rules and Regulations upon every “public 
utility” which is defined in Section 201(e) (Act of August 
26, 1935, Ch. 687, 49 Stat. 847 U.S.C. Title 16 sec. 824(e)) 
of the Act as “any person who owns or operates facilities 
subject to the jurisdiction of the Commission under this 
Part” of the Act. Section 201 (b) of the Act (Act of August 
26, 1935, Ch. 687, 49 Stat. 847 U.S.C. Title 16 sec. 824(b)) 
provides inter alia that the Commission shall not have juris¬ 
diction over “facilities used in local distribution” and such 
provision is a limitation upon the jurisdiction of the Federal 
Power Commission. 

The particular facilities used to supply energy to the 
four municipalities are at the end of lines, which before 
they reach each said community are also used to supply 
a number of retail customers. Said lines and apparatus 
between them and point of delivery to said municipalities 
are “facilities used in local distribution” as used in Section 
201 (b) of the Act, (Act of August 26, 1935, Ch. 687, 49 Stat. 
847 U.S.C. Title 16 sec. 824(b)) and for that reason Wis- 
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ccnsin Power and Light is not a ‘‘public utility” within the 
definition in Section 201 (e) of the Act. (Act of August 26, 
1935, Ch. 687, 49 Stat. 847 U.S.C. Title 16 sec. 824(e)) 

Should it be held that the inquiry with respect to the 
existence of “facilities used in local distribution” must be 
directed to whether all the plant and property in the 
“Platteville Division” falls in this category, then in any 
event it must be held that all such plant and property 
must be so classified. Basically the business and operation 
of the “Platteville Division” is predominantly that of a 
local and intrastate service and it is more of a “local com¬ 
pany” than that involved in Connecticut Light & Power 
Company v. Federal Power Commission, 324 U. S. 515 
(1945), the facilities of which company were clearly indi¬ 
cated in the opinion of the court to be “facilities used in 
local distribution.” 

An essential element to Federal Power Commission 
jurisdiction in any event is the existence of a “sale of elec¬ 
tric energy at wholesale in interstate commerce.” Section 
201 (b) of the Act. (Act of August 26, 1935, Ch. 687, 49 Stat. 
847 U.S.C. Title 16 sec. 824(b)) Such sale is defined in 
Section 201 (d) of the Act (Act of August 26, 1935, Ch. 687, 
49 Stat. 847 U.S.C. Title 16 sec. 824(d)) as “a sale of electric 
energy to any person for resale.” A municipality is not a 
“person” by reason of definitions in Sections 3(3), 3(4), 
3(7) and 201(f) of the Act (Act of August 26, 1935, Ch. 
687, 49 Stat. 838, 847 U.S.C. Title 16 sec. 796(3),(4),(7), 
824(f)) and hence the sales to the four municipalities are 
not sales within the definition in Section 201(d) (Act of 
August 26, 1935, Ch. 687, 49 Stat. 847 U.S.C. Title 16 sec. 
824(d)) and are not sales over which the Commission has 
jurisdiction. 
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The continued regulation by State of Wisconsin over 
rates for electric energy sold the four municipalities, from 
1910 to date in the case of Benton, Cuba City and Hazel 
Green and since service commenced to Shullsburg in 1938 
to date, precludes Federal Power Commission jurisdiction 
to require filing of rates for the same transactions. The 
legislative history of Part II of the Federal Power Act (Act 
of August 26, 1935, Ch. 687, 49 Stat. 838 U.S.C. Title 16 sec. 
791a et seq.) establishes beyond doubt that Congress never 
intended to give the Federal Power Commission jurisdiction 
over matters which are subject to or are regulated by the 
States. Such legislative intent is controlling and must be 
given effect. The intent of the statute constitutes the law. 

There is no reason under the Commerce Clause why 
Wisconsin cannot constitutionally regulate rates for the 
sales in question. It is a settled principle that States, in 
the absence of federal legislation clearly inconsistent there¬ 
with, can regulate local matters even though interstate 
commerce may be involved or affected. It is not correct 
to sav that all sales for resale in interstate commerce 
cannot constitutionally be regulated by the States. Each 
case must be judged on its own facts and it be determined 
whether particular regulation involves a matter of local 
concern, as compared with matters which affect the nation¬ 
al interest. The sales of electric energy to the four munici¬ 
palities here are of local and not national concern. This 
case is unlike that of Public Utilities Commission v. Attle¬ 
boro Steam & Electric Co., 273 U. S. 83 (1927). 

In enacting Part II of the Federal Power Act it is clear 
from legislative history that Congress did not intend to 
preempt the field so as to oust state regulation. 
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ARGUMENT 

I. THE FEDERAL POWER COMMISSION IS AT¬ 
TEMPTING TO REGULATE PURELY LOCAL MAT¬ 
TERS WHICH HAVE BEEN REGULATED FOR 
MANY YEARS BY THE STATE OF WISCONSIN 
THROUGH ITS REGULATORY AGENCIES. 

By issuing the order here under review requiring Wis¬ 
consin Power and Light to file rate schedules for sales to 
Benton, Cuba, Hazel Green and Shullsburg the Federal 
Power Commission is attempting to regulate not only purely 
local matters, but specific rates which have been regulated 
by the State of Wisconsin through its regulatory agencies, 
the Public Service Commission of Wisconsin and its pre¬ 
decessor, the Railroad Commission of Wisconsin, continu¬ 
ously starting in 1910 in case of Benton, Cuba City and 
Hazel Green, and since 1938 when Shullsburg commenced 
to purchase energy, down to the present time. The Federal 
Power Commission proceeds upon a construction of the 
Federal Power Act and particularly Section 201 thereof, 
(Act of August 26, 1935, Ch. 687, 49 Stat. 847 U.S.C. Title 
16 sec. 824) which we submit is contrary to both the letter 
and spirit of the Act. 

There is no dispute concerning any of the material 
facts. The disputed issues are solely issues of law. 

The business carried on by the “Platteville Division” 
is properly characterized as “local.” By far the greatest 
amount of its business is serving the ultimate consumer 
at retail. See page 3, ante. In Missouri ex rel Barrett 
v. Kansas Natural Gas Co., 265 U. S. 298, 309 (1924), the 
court said: 
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“* * * The business of supplying, on demand, local 
consumers, is a local business, even though the gas be 
brought from another state, and drawn for distribution 
directly from interstate mains; and this is so whether 
the local distribution be made by the transporting 
company or by independent distributing companies. 
In such case the local interest is paramount, and the 
interference with interstate comemrce, if any, indirect 
and of minor importance. * * *” 

The sales for resale to the four small municipalities were 
in the amounts shown at page 3, ante, and in a two-year 
period of 1948 and 1949 were about 21-percent of the total 
energy purchased by Interstate of Wisconsin. The figure 
for sales to the municipalities (8,657,432 KWH) in the 
two-year period 1948 and 1949 can also be compared with 
9,148,255 KWH sold the six mines and one milling company 
for their own use in the same period. (R. 53) 

Further emphasizing the essentially local character of 
the business carried on in the “Platteville Division” is the 
fact that the sales to the four municipalities are made at 
the far end of certain of the lines described pages 4-7 ante 
which serve customers at retail for their own ultimate 
consumption. Such lines cannot properly be characterized 
as any thing other than as local distribution lines. 

By issuing the order under review the Federal Power 
Commission has adopted what we assert is a construction 
of the Federal Power Act and particularly Section 201 
thereof (Act of August 26, 1935, Ch. 687, 49 Stat. 847, U.S.C. 
Title 16, sec. 824) contrary to both its letter and spirit. We 
discuss this further at pages 23-24, post, and following, but 
at this point we refer to statement of Federal Power Com¬ 
missioner Clyde E. Seavey before the House Committee 
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on Interstate and Foreign Commerce concerning the origi¬ 
nal bill (page 384 Hearings on H. R. 5423—74th Congress 
First Session): 

“ “The new Title II of the act is designed to secure co¬ 
ordination on a regional scale of the Nation’s power 
resources and to fill the gap in the present State Regula¬ 
tion of electric utilities. It is conceived entirely as a 
supplement to, and not a substitute for State regulation. 
Federal action is limited to those subjects that can 
effectively be handled only on a national scale.’ ” (Em¬ 
phasis ours) 

Where a conflict exists between state and federal regu¬ 
latory agencies, the existence of federal authority to act 
should appear affirmatively and not rest on inference alone. 
In case of doubt any question must be resolved in favor 
of state regulation. Connecticut Light & Power Co. v. 
Federal Power Comm., 324 U. S. 515, 532-3 (1945). In 
Palmer v. Massachusetts, 308 U. S. 79, 83-4 (1939), the 
court said: 

“* * * Especially is wariness enjoined when the prob¬ 
lem of construction implicates one of the recurring 
phases of our federalism and involves striking a balance 
between national and state authority in one of the most 
sensitive areas of government.” 

The specific reasons why we claim the Federal Power 
Commission erred in issuing its order here under review 
appear in the argument immediately following. 
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II. NEITHER WISCONSIN POWER AND LIGHT NOR 
ITS PREDECESSOR, INTERSTATE OF WISCONSIN, 
WAS OR IS A “PUBLIC UTILITY” AS DEFINED IN 
SECTION 201(e) OF THE ACT (Act of August 26, 
1935, Ch. 687, 49 Stat. 847 U.S.C. Title 16 sec. 824(e)) 

(a) The question is whether Wisconsin Power and 
Light is a “public utility” as defined by Section 
201(e). (Act of August 26, 1935, Ch. 687, 49 Stat. 
847 U.S.C. Title 16 sec. 824(e)) 

The duty to file schedules showing rates or charges 
is imposed upon “every public utility.” Section 205(c), 
Federal Power Act (Act of August 26, 1935, Ch. 687, 49 
Stat. 851, U.S.C. Title 16, sec. 824d(c)). The same is true 
with respect to Section 35.3 of the Commission’s Rules and 
Regulations. In Connecticut Light & Power Company v. 
Federal Power Comm., 324 U. S. 515, 522-3 (1945), it is said: 

“The jurisdictional and regulatory provisions of the 
Federal Power Act apply only to ‘public utilities,’ * * *” 

The term “public utility” is defined in Section 201(e) 
of the Act (Act of August 26, 1935, Ch. 687, 49 Stat. 847, 
U.S.C. Title 16, sec. 824(e)) as follows: 

“(e) The term ‘public utility’ when used in this Part 
or in the Part next following means any person who 
owns or operates facilities subject to the jurisdiction of 
the Commission under this Part.” 

Facilities over which the Commission does not have 
jurisdiction are specified in Section 201(b) of the Act (Act 
of August 26, 1935, Ch. 687, 49 Stat. 847, U.S.C. Title 16, 
sec. 824(b) which reads in part as follows: 
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“* * * The Commission * * * shall not have jurisdic¬ 
tion, * * * over facilities used in local distribution 

* * * >> 


The foregoing is a limitation upon jurisdiction. Con¬ 
necticut Light & Power Co. v. Federal Power Comm., 324 
U. S. 515, 531 (1945). 

(b) The particular facilities used to supply energy to 
the four municipalities are ‘'facilities used in local 
distribution” 

The inquiry here must be directed to a determination 
whether the particular facilities used to supply electrical 
energy to the four municipalities, for which service Wis¬ 
consin Power and Light is ordered to file rate schedules, 
are “facilities used in local distribution'* within the mean¬ 
ing of Section 201(b) of the Act. (Act of August 26, 1935, 
Ch. 687, 49 Stat. 847 U.S.C. Title 16 sec. 824(b)) In Con¬ 
necticut Light & Power Co. v. Federal Power Comm., 324 
U. S. 515, 525 (1945), the court said, referring to the last 
clause of Section 201 (a) (Act of August 26, 1935, Ch. 687, 
49 Stat. 847 U.S.C. Title 16 sec. 824(a)): 

“In other words, the policy admonition is to be heeded 
in determining whether particular facilities make their 
owner a ‘public utility’ rather than in exempting from 
specific regulator}* provisions a company found to be 
a public utility.” (Emphasis ours) 

As electric energy goes from its source at the generator to 
the ultimate consumer there is necessarily a point where 
local distribution begins. In cases, as here, involving juris¬ 
diction to order the filing of rates for sales to specific 
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customers, the only logical and sound approach is to de¬ 
termine if those sales (which are an essential element to 
jurisdiction in any event—Section 201 (b)) (Act of August 
26, 1935, Ch. 687, 49 Stat. 847 U.S.C. Title 16 sec. 824(b)) 
are made by facilities which are located on the system at 
a point after local distribution has begun. Cases involving 
accounting requirements or matters involving security is¬ 
sues must be distinguished, since there jurisdiction, if it 
exists, must be for the entire system as contrasted to cases 
involving filing of rates for specific customers. Jersey Cen¬ 
tral Power & Light Co. v. Federal Power Comm., 319 U. S. 
61, 73, 74 (1943); Connecticut Light & Power Co. v. Federal 
Power Comm., 324 U. S. 515, 525 (1945). 

The particular facilities used to supply energy to the 
four municipalities are “facilities used in local distribution” 
within the meaning of Section 201(b) and (e). (Act of 
August 26, 1935, Ch. 687, 49 Stat. 847 U.S.C. Title 16 sec. 
824(b),(e)) It is not necesary to determine the exact point 
on the system where such facilities start as they clearly be¬ 
gin with and include at least the 4 KV lines and apparatus 
between such lines and point of delivery to Benton, Cuba 
City and Hazel Green and, with respect to Shullsburg, at 
least with the 34.5 KV line serving said community and 
apparatus between said line and the point of delivery to 
said municipality. The facts as to the specific facilities are 
stated pages 4-7 ante, to which we here refer. 

The reasons why the aforesaid 4 KV lines (as well as 
all apparatus connected thereto between said lines and 
the point of delivery to said municipalities) are “facilities 
used in local distribution” are: (1) The record here estab¬ 
lishes beyond question that said 4 KV lines serve 376 rural 
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customers, principally farmers, all of whom purchase ener¬ 
gy at retail (R. 55). Specifically, there are about 30 such 
customers served from the 4 KV line serving Benton, 
about 20 served from the 4 KV line supplying Hazel Green, 
and 25 to 30 served from the 4 KV line serving Cuba City 
(R. 55-57). It is plain that the function performed by these 
4 KV lines is to parcel out energy in a local area for use 
in that area, which cannot logically or fairly be considered 
any thing other than local distribution. The localized char¬ 
acter of this function is in no way diminished or altered 
by the fact the current is actually delivered and used by 
the farmer customers at 115 or 230 volts. The 4 KV lines 
extend to each farmer's premises and the current is re¬ 
duced in pressure by transformers located in the farmer’s 
yard. (R. 61; 65-66; 76-77) It wmuld be absurd to say that 
the point where ‘‘facilities used in local distribution” starts 
is at some point in the farmer’s yard. (2) That the said 
4 KV lines are ‘facilities used in local distribution” is estab¬ 
lished as a matter of law by the decision of the Supreme 
Court in Connecticut Light & Power Co. v. Federal Power 
Comm., 324 U. S. 515 (1945). It is very clear from what 
is said at pages 533 and 534 of 324 U. S. that it is considered 
that “facilities used for local distribution” begins in any 
event no later than the point where the process of sub¬ 
dividing the energy to serve the ultimate consumer begins. 
(31 There is no evidence in this case which supports the 
view that said 4 KV lines and facilities between them and 
the ultimate consumer are not “facilities used in local dis¬ 
tribution..” On the contrary, the only evidence—including 
that by the Power Commission’s staff witness—supports the 
view for which we contend. Witness Rasmussen, an em¬ 
ployee of Interstate of Wisconsin, testified that the 4 KV 
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lines were regarded as distribution lines for all purposes 
of his corporation. (R. 58) Witness Harold E. Miller, a 
member of and sole witness for the staff of the Federal 
Power Commission, testified that 4 KV was the “primary 
distribution voltage” at which Interstate of Wisconsin 
serves rural customers and mine customers (R. 212, 213). 

The City of Shullsburg receives energy over facilities 
described pages 4-5 ante. It is at the end of a line which 
is tapped by other 34.5 KV lines proceeding to or near the 
six mines and one milling company to which energy is 
delivered at retail. The energy is transformed to 4 KV 
at or near delivery to said retail customers as well as to 
Shullsburg, but it is evident the essential function per¬ 
formed by all these lines and aparatus, as is evidenced by 
the number of retail customers served by them, is to spread 
out and divide up the energy for use by the various cus¬ 
tomers both retail and wholesale. Additional reasons and 
authorities on which we base our assertion that the afore¬ 
said lines and apparatus are “facilities used in local distri¬ 
bution,” appear in our discussion with reference to the 
4 KV lines and appurtenant facilities serving Benton, Cuba 
City and Hazel Green, to which reference is made to avoid 
repetition. 
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(c) In any event, all the plant and property in the 
“Platteville Division” are “facilities used in local 
distribution.” 

If it should be concluded contrary to our position ante 
that the limitation of Power Commission jurisdiction over 
‘‘facilities used in local distribution” imposed by Section 
201(b) (Act of August 25. 1935. Ch. 687, 49 Stat. 847 U.S.C. 
Title 16 sec. 824(b)) is effective only if all the facilities in 
the “Platteville Division’’ fall in such category, we then 
submit that all of the facilities in the “Platteville Divison” 
must as a matter of law be held to be “facilities used in 
local distribution.” In Connecticut Light & Power Co. v. 
Federal Power Comm., 324 U. S. 515 (1945), (opinion writ¬ 
ten by Mr. Justice Jackson) it is said at page 519 that the 
only presently existing facilities said to confer jurisdiction 
are at Bristol. Energy was received at 66 KV over a short 
tap line of another company at a substation owned by Con¬ 
necticut Light and Power, where it was reduced to 4.6 KV 
and 13.8 KV and “transmitted thence over manv circuits 
to consumers in and around Bristol.” The court said (page 
521) the predominant characteristic of the company’s over¬ 
all operation is that of a local and intrastate service. It 
served 107 towns, cities and boroughs in Connecticut with 
total population of 660,000 and also supplies substantially 
all the power used by local companies which serve com¬ 
munities in said state with a population of 130,000. Its 
purchases, sales, receipts and deliveries of power were in 
Connecticut and its rates and fiscal and accounting affairs 
were effectively regulated by the State. In referring to the 
failure of the Federal Power Commission to make the neces- 


25 


sary jurisdictional findings, the opinion of the court states, 
page 532: 

“It has not, however, made an explicit finding that 
these facilities are not used in local distribution and 
we are in doubt whether by application of the statute 
as herein construed it could have done so.” (Emphasis 
ours) 

In his dissenting opinion in the case of Federal Power 
Comm. v. East Ohio Gas Co., 338 U. S. 464, 486, Mr. Justice 
Jackson stated the scope of the conclusion reached in Con¬ 
necticut Light & Power Co. v. Federal Power Comm., supra, 
as follows: 

“It is decidedly consistent with our recent declaration 
that the almost identical words of a similar Act that 
limitation of local facilities was not to be found in the 
East Ohio tax formula, and that even the transmission 
lines of a state-wide system supplying electric power 
to consumers in over a hundred communities are ‘facili¬ 
ties used in local distribution.’ Connecticut Light & 
Power Co. v. Federal Power Comm., (US) supra.” 
(Emphasis ours) 

The basic concept adopted by the court in Connecticut 
Light & Power Co. v. Federal Power Comm, supra, is that 
the company there involved was engaged in essentially a lo¬ 
cal business. See pages 521 and 522 of 324 U. S.. Further at 
page 531 of 324 U. S. the court indicated that its construction 
as to the meaning and effect of the designation “facilities 
used in local distribution” could not be evaded by applying 
it in such a manner as to nullify its effect as a practical 
matter and transfer to federal jurisdiction matters which 
Congress intended to leave to state regulation. Thus in 
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disposing of the contention that the aforesaid designation 
applied only to situations where no extra state energy was 
involved, it said, page 531: 

“To construe this as meaning that, even if local, facili¬ 
ties come under jurisdiction of the Federal Commission 
because power from out of state, however trifling, 
comes into the system, would nullify the exemption 
and as a practical matter would transfer to Federal 
jurisdiction the regulation of many local companies 
that we think Congress intended to leave in state con¬ 
trol: ” (Emphasis ours) 

So here, we assert that the predominant characteristic 
of the business and operation of the “Platteville Division” 
is that of a local and intrastate service. Basically it is much 
more of a “local company” than that involved in Connecti¬ 
cut Light & Power Co. v. Federal Power Comm., supra. 
Connecticut Light & Power served 107 towns, cities and 
boroughs with a total population of about 660,000 and in 
addition supplied powder used by local companies serving 
communities having population of 130,000. By comparison 
the “Platteville Division” serves one city at retail (Platte¬ 
ville) with a 1950 population of 5751, 376 rural customers, 
6 mines and one milling company, and supplies power used 
by four municipalities supplying energy to their inhabitants 
with an aggregate 1950 population of 4116. See page 3, 
ante. 

There are some differences between the facts here 
and those in the case cited, but they are not fundamental. 
The “Platteville Division” has one 4 KV line running from 
the Hazel Green substation across the Wisconsin-Illinois 
boundary line and thence westerly a short distance along 
such line. This line is used solely to supply ultimate con- 
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sinners located both in Wisconsin and Illinois and serves 
what can only be characterized as local business. The 
existence of such line in no way changes the fact that the 
business and operation of the “Platteville Division” is 
essentially and predominantly local and intrastate. The 
“Platteville Division” connects at the state line with the 
facilities of Interstate of Illinois. Again, that does not 
change the over-all local characteristic of the “Platteville 
Division” and its business. 


III. THE COMMISSION ALSO DID NOT HAVE JURIS¬ 
DICTION TO REQUIRE THE FILING OF RATE 
SCHEDULES HERE AS SALES OF ELECTRIC 
ENERGY TO THE MUNICIPALITIES ARE EACH 
NOT A “SALE OF ELECTRIC ENERGY AT WHOLE¬ 
SALE” WITHIN THE DEFINITION IN SECTION 201 
(d). (Act of August 26, 1935, Ch. 687, 49 Stat. 847 
U.S.C. Title 16 sec. 824(d)) 

One essential element to Federal Power Commission 
jurisditcion is in any event a “sale of electric energy at 
wholesale in interstate commerce.” Section 201(b) of the 
Federal Power Act (Act of August 26, 1935, Ch. 687, 49 
Stat. 847, U.S.C. Title 16, sec. 824(b). Such a sale is defined 
in Section 201(d) of said Act (Act of August 26, 1935, Ch. 
687, 49 Stat. 847, U.S.C. Title 16, sec. 824(d) as follows: 

“The term ‘sale of electric energy at wholesale’ when 
used in this Part means a sale of electric energy to any 
person for resale.” 

The Commission erred in concluding that sales of elec¬ 
tric energy to the four municipalities are each a sale falling 
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within the foregoing definition. A municipality is not a 
“person” and hence the sales to the municipalities are 
not included in the definition of “sale of electric energy 
at wholesale.” The authority for the proposition that a 
municipality is not a person is Sections 3(3), 3(4) and 
3(7) of the Federal Power Act (Act of August 26, 1935, 
Ch. 687, 49 Stat. 838, U.S.C. Title 16, sec. 796(3),(4),(7)), 
and Section 201 (f) of the Federal Pow r er Act (Act of August 
26, 1935, Ch. 687, 49 Stat. 847, U.S.C. Title 16, sec. 824(f)) 
which latter sub-section reads as follows: 

“No provision in this Part shall apply to, or be deemed 
to include, the United States, a State or any political 
subdivision of a State, or any agency, authority, or 
instrumentality of any one or more of the foregoing, 
or any corporation which is wholly owned, directly or 
indirectly, by any one or more of the foregoing, or any 
officer, agent, or employee of any of the foregoing 
acting as such in the course of his official duty, unless 
such provision makes specific reference thereto.” 

The above establishes that sales to the municipalities 
are not sales over which the Commission has jurisdiction 
and it had no pow r er to require Wisconsin Power and Light 
to file rate schedules for services rendered such municipali¬ 
ties, since Sections 205(c) of the Federal Pow’er Act (Act 
of August 26, 1935, Ch. 687, 49 Stat. 851, U.S.C. Title 16, 
sec. 824d (c)) and Part 35 of the Commission’s Rules and 
Regulations pertaining thereto, both apply inter alia only 
with respect to sales subject to the jurisdiction of the 
Commission. 
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IV. THE CONTINUED REGULATION OF THE STATE 
OF WISCONSIN THROUGH ITS REGULATORY 
AGENCIES, STARTING IN 1910, OF RATES FOR 
ELECTRIC ENERGY SOLD TO THE FOUR MUNICI¬ 
PALITIES PRECLUDES FEDERAL POWER COM¬ 
MISSION JURISDICTION OVER THE SAME 
SUBJECT MATTER. 

There is no dispute that the State of Wisconsin, through 
its regulatory agencies, the Railroad Commission of Wis¬ 
consin and its successor, the Public Service Commission 
of Wisconsin, has regulated rates for electric energy sold 
to Benton, Cuba City, and Hazel Green continuously start¬ 
ing in 1910 to date, and for that sold Shullsburg con¬ 
tinuously since 1938 (when Shullsburg first acquired its 
distribution system) to date. 

By order here under review, the Federal Power Com¬ 
mission asserts jurisdiction to regulate the identical subject 
matter regulated by Wisconsin all these years. We re¬ 
spectfully submit that such Wisconsin regulation prevents 
Federal Power Commission from having jurisdiction over 
the same subject matter. The jurisdiction of the Federal 
Power Commission must depend on statute. It has only 
such regulatory power as Congres has given it, not what 
Congress might have given it or what the Commission 
might think would have been desirable that it be given. 
It is very clear that Congress never intended to give Federal 
Power Commission jurisdiction over matters which are 
subject to or are being regulated by the States. In addition 
to the policy declaration in Section 201(a) of the Federal 
Power Act (Act of August 26, 1935, Ch. 687, 49 Stat 847, 
U.S.C. Title 16, sec. 824(a)) that “such Federal regulation, 
however, to extend only to those matters not subject to 
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regulation by the States.” there are many clear statements 
of intent by the sponsors and drafters of the Federal Power 
Act which appear in Connecticut Light & Power Co. v. 
Federal Power Comm., 324 U. S. 515, 525-7 (1945), which 
establish the correctness of our position beyond dispute. 
Among other things the court quoted the following from 
the Report of the House Committee on Interstate and For¬ 
eign Commerce, page 526: 

“ ‘The bill takes no authority from State commissions 
and contains provisions authorizing the Federal Com¬ 
mission to aid the State commissions in their efforts to 
ascertain and fix reasonable charges. . . . The new 
parts are so drawn as to be a complement to and in 
no sense a usurpation of State regulatory authority 
and contain throughout directions to the Federal Power 
Commission to receive and consider the views of State 
commissions. Probablv, no bill in recent vears has so 
recognized the responsibilities of State regulatory com¬ 
missions as does title II of this bill.’ ” 

The rule is well established that in construing statutes 
the legislative intent must first be ascertained and when 
ascertained must be given effect and is controlling. 50 Am. 
Jur. (Statutes) sec. 223 (1944). See also Foster v. United 
States, 303 U. S. 118, 120 (1938); United States v. American 
Trucking Assn., 310 U. S. 534, 542 (1940). The intent, not 
the letter, of the statute constitutes the law. National Bank 
v. Matthews, 98 U. S. 621, 626 (1878); Hawaii v. Mankichi, 
190 U. S. 197, 212 (1903). 

The statements of legislative intent in Connecticut 
Light & Power Co. v. Federal Power Comm., 324 U. S. 
515, 525-7, to the effect that Congress never intended to 
give the Federal Power Commission jurisdiction in cases 
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where, as here, the States were exercising their regulatory- 
powers over the same subject matter, and application of 
the foregoing rules of statutory construction requires the 
conclusion that the continued regulation by the State of 
Wisconsin starting in 1910 over the rates for electric energy 
sold the four municipalities involved precludes Federal 
Power Commission jurisdiction over the same subject 
matter. 

It is argued that Wisconsin could not and cannot con¬ 
stitutionally regulate the rates for the sales in question 
by reason of the decision in Public Utilities Commission 
v. Attleboro Steam & Electric Co., 273 U. S. 83 (1927). This 
we deny. We have at all times recognized the so-called 
Attleboro “gap” but it is no barrier to Wisconsin regulation 
of the sales here in question. Our position is based upon 
the so-called Cooley Formula (Cooley v. Port Wardens, 12 
How. (U. S.) 299 (1851)), to the effect that in the absence 
of legislation by Congress inconsistent therewith a State 
can regulate local matters even though interstate commerce 
may be involved or affected. There are many cases stating 
the rule but the latest is Cities Service Gas Co. v. Peerless 
Oil & Gas Co., 340 U. S. 179, 186-7, decided December 11, 
1950, where it is said: 

“The Commerce Clause gives to the Congress a power 
over interstate commerce which is both paramount and 
broad in scope. But due regard for state legislative 
functions has long required that this power be treated 
as not exclusive. Cooley v. Port Wardens, (US) 12 
How. 299, 13 L.ed. 996 (1851). It is now well settled 
that a state may regulate matters of local concern over 
which federal authority has not been exercised, even 
though the regulation has some impact on interstate 
commerce. Parker v. Brown, 317 U. S. 341, 87 L.ed. 
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315, 63 S. Ct. 307 (1943); Milk Control Board v. Eisen- 
berg Farm Products, 306 U. S. 346, 83 L.ed. 752, 59 
S. Ct. 528 (1939); South Carolina Highway Dept. v. 
Barnwell Bros., 303 U. S. 177, 82 L.ed. 734, 58 S. Ct. 
510 (1938). The only requirements consistently rec¬ 
ognized have been that the regulation not discriminate 
against or place an embargo on interstate commerce, 
that it safeguard an obvious state interest, and that the 
local interest at stake outweigh whatever national in¬ 
terest there might be in the prevention of state re¬ 
strictions. * * *” 

In Kelly v. Washington, 302 U. S. 1 (1937), after stat¬ 
ing the general rule, the court said, page 10: 

“* * * The principle is thoroughly established that 
the exercise by the State of its police power, which 
would be valid if not superseded by Federal action, 
is superseded only where the repugnance or conflict 
is so ‘direct and positive’ that the two acts cannot ‘be 
reconciled or consistently stand together.’ * * *” 

The Commission states in its opinion (R. 1199) that 
the States cannot constitutionally regulate sales of electric 
energy in interstate commerce for purposes of resale. We 
recognize that there are sales for resale beyond the consti¬ 
tutional power of the States (an example is the sale from 
Interstate of Illinois to Interstate of Wisconsin the rate 
for which is subject to Federal Power Commission juris¬ 
diction, see page 3, ante), but we submit it is not correct 
to say as a blanket proposition that all sales for resale are 
beyond state regulation irrespective of the facts in each 
particular case. 



33 


In United, States v. South-Eastern Underwriters Assn., 
322 U. S. 533, 550 (1944) the court said: 

“The precise boundary between national and state 

power over commerce has never yet been, and doubtless 

never can be, delineated by a single abstract definition. 
* * 


The test is whether in the particular case the 
matters to be regulated are essentially “local” so that 
their regulation may, as a practical matter, be carried on 
by the State without substantially impairing the national 
interest. Prudential Ins. Co. v. Benjamin, 328 U. S. 406, 
420 (1945); United States v. South-Eastern Underwriters 
Assn., 322 U. S. 533, 548-550 (1944); Parker v. Brown, 317 
U. S. 341, 362-3 (1942). This is nothing new. It is recog¬ 
nized in Public Utilities Commission v. Attleboro Steam & 
E. Co., 273 U. S. 83, 90 (1927): 

“* * * The test of the validity of a state regulation 
is not the character of the general busines of the com¬ 
pany, but whether the particular business which is 
regulated is essentially local or national in character 
* * (Emphasis ours) 

The business and sales here regulated by the State 
of Wisconsin are essentially local in character. See pages 
4-7 ante. The case of Public Utilities Commission v. 
Attleboro Steam & E. Co., 273 U. S. 83 (1927) is distinguish¬ 
able. That case involved a sale at the state line of electric 
energy required by a distribution company to supply its 
customers before any subdivision of the energy had begun. 
Here the first sale is by Interstate of Illinois to Interstate 
of Wisconsin, and then the second sale, i. e., by Interstate 
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of Wisconsin, to the four municipalities, the rates for which 
the Power Commission is attempting to regulate. As we 
have already shown, the latter sales occur at the end of 
lines used to supply customers at retail and hence, after 
the process of subdividing the energy has begun. This is 
significant. In Missouri ex rel. Barrett v. Kansas Natural 
Gas Co., 265 U. S. 298 (1944), which case the court in the 
Attleboro Case said was the controlling authority in that 
case, the court indicated (pages 308-9) a distinction exists 
in cases where the process of subdivision has not begun so 
the commodity has become part of the general mass of 
property in the state and in cases where, as here, the sub¬ 
division has begun. 

The quantity of energy sold is also an important factor, 
as bearing on whether the transaction affects the national 
interest. Not everv sale for resale or wholesale sale is one 
affecting the national interest. Suppose there is a sale at 
wholesale to a company distributing energy to a crossroad 
community of say 100. No one could contend this affects 
the national as contrasted to the local interest. The signifi¬ 
cance of the quantity of energy sold is recognized in Mis¬ 
souri ex rel. Barrett v. Kansas Natural Gas Co., supra, 
because there (page 309-10 of 265 U. S.) the court referred 
to “wholesale sales” of gas in the sense of “wholesale 
amounts” to distributing companies in numerous cities or 
communities in different states. Nothing like that exists 
here. Sales at wholesale to Benton, Cuba City, Hazel Green 
and Shullsburg involving as they do about 4000 people in 
all and aggregating less energy than sold six mines and one 
milling customer (see page 3 ante,) cannot be said to 
affect the national interest. We submit it is clear Wisconsin 
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could and can constitutionally regulate rates for the sales 
in question. 

So far as the so-called “gap” created by the Attleboro 
Case (Public Utilities Comm. v. Attleboro Steam & Electric 
Co., 273 U. S. 83) is concerned, no one denies that in enact¬ 
ing Part II of the Federal Power Act, (Act of August 26, 
1935, Ch. 687, 49 Stat. 838 U.S.C. Title 16 sec. 791a et seq.) 
Congress intended to fill the “gap” created by said case. 
But, in arguing about the intent of Congress to fill the 
“gap” created by the Attleboro Case, it must be recognized 
that it did not intend to supersede state regulation. Rather 
the intent was to supplement state regulation. See Con¬ 
necticut Light & Power Co. v. Federal Power Comm., supra, 
and especially pages 525-6, 529-31 and 533 of 324 U. S. for 
details as to congressional intent on this point. In view 
of what is said there, it cannot possibly be said that by 
enacting Part II of the Federal Power Act (Act of August 
26, 1935, Ch. 687, 49 Stat. 838 U.S.C. Title 16 sec. 791a et 
seq.) Congress intended to preempt the field. 
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CONCLUSION 

For the reasons stated we respectfully submit that the 
order of the Federal Power Commission under review here 
should be reversed 

Vernon W. Thomson 
Attorney General of Wisconsin 

Stewart G. Honeck 
Deputy Attorney General of Wisconsin 
State Capitol, Madison, Wisconsin 

Attorneys for Petitioner, State of Wisconsin 

William E. Torkelson, Chief Counsel, 
Public Service Commission of Wisconsin 
1 West Wilson Street, Room 734, 
Madison, Wisconsin 

Attorney for Petitioner, Public Service 
Commission of Wisconsin 

January 7, 1952. 
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APPENDIX 

1. Material portions from the Federal Power Act . (Act of 
August 26, 1935, Ch. 687, 49 Stat. 838 U.S.C. Title 16 
sec. 791a et seq.): 

“Sec. 3. The words defined in this section shall have 
the following meanings for purposes of this Act, to wit: 

* * * 

“(3) ‘corporation’ means any corporation, joint-stock 
company, partnership, association, business trust, or¬ 
ganized group of persons, whether incorporated or not, 
or a receiver or receivers, trustee or trustees of any of 
the foregoing. It shall not include ‘municipalities’ as 
hereinafter defined; 

“ (4) ‘person’ means an individual or a corporation; 

* * * 

“(7) ‘municipality’ means a city, county, irrigation dis¬ 
trict, drainage district, or other political subdivision or 
agency of a State competent under the laws thereof to 
carry on the business of developing, transmitting, util¬ 
izing, or distributing power; 

* * * 

“(15) ‘State commission’ means the regulatory body of 
the State or municipality having jurisdiction to regu¬ 
late rates and charges for the sale of electric energy to 
consumers within the State or municipality; * * *” (Act 
of August 26, 1935, Ch. 687, 49 Stat. 838 U.S.C. Title 16 
sec. 796(3),(4),(7),(15)) 

“Section 201. (a) It is hereby declared that the business 

of transmitting and selling electric energy for ultimate 
distribution to the public is affected with a public inter¬ 
est, and that Federal regulation of matters relating to 
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generation to the extent provided in this Part and the 
Part next following and of that part of such business 
which consists of the transmission of electric energy in 
interstate commerce and the sale of such energy at 
wholesale in interstate commerce is necessary in the 
public interest, such Federal regulation, however, to ex¬ 
tend only to those matters which are not subject to 
regulation by the States. 

“(b) The provisions of this Part shall apply to the trans¬ 
mission of electric energy in interstate commerce and 
to the sale of electric energy at wholesale in interstate 
commerce, but shall not apply to any other sale of elec¬ 
tric energy or deprive a State or State commission of its 
lawful authority now exercised over the exportation of 
hydroelectric energy which is transmitted across a State 
line. The Commission shall have jurisdiction over all 
facilities for such transmission or sale of electric energy, 
but shall not have jurisdiction, except as specifically 
provided in this Part and the Part next following, over 
facilities used for the generation of electric energy or 
over facilities for the transmission of electric energy 
consumed wholly by the transmitter. 

“(c) For the purpose of this Part, electric energy shall be 
held to be transmitted in interstate commerce if trans¬ 
mitted from a State and consumed at any point outside 
thereof; but only insofar as such transmission takes place 
within the United States. 

“ (d) The term ‘sale of electric energy at wholesale’ when 
used in this Part means a sale of electric energy to any 
person for resale. 

“(e) The term ‘public utility’ when used in this Part or 
in the Part next following means any person who owns 
or operates facilities subject to the jurisdiction of the 
Commission under this Part. 



ERRATUM 

(The last sentence of sec. 201(b) has a 
material omission, and is reprinted here) 

.* * * -phe Commission shall have jurisdiction over 
all facilities for such transmission or sale of electric 
energy, but shall not have jurisdiction, except as spe¬ 
cifically provided in this Part and the Part next follow¬ 
ing, over facilities used for the generation of electric 
energy or over facilities used in local distribution or 
only for the transmission of electric energy in intrastate 
commerce, or over facilities for the transmission of 
electric energy consumed wholly by the transmitter.” 
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“(f) No provision in this Part shall apply to, or be 
deemed to include, the United States, a State or any 
political subdivision of a State, or any agency, authority, 
or instrumentality of any one or more of the foregoing, 
or any corporation which is wholly owned, directly or 
indirectly, by any one or more of the foregoing, or any 
officer, agent, or employee of any of the foregoing acting 
as such in the course of his official duty, unless such 
provision makes specific reference thereto.” (Act of Aug¬ 
ust 26, 1935, Ch. 687, 49 Stat. 847 U.S.C. Title 16 sec. 
824(a),(b),(c),(d),(e),(f)) 

“Section 205. * * * (c) Under such rules and regula¬ 

tions as the Commission may prescribe, every public 
utility shall file with the Commission, within such time 
and in such form as the commission may designate, and 
shall keep open in convenient form and place for public 
inspection schedules showing all rates and charges for 
any transmission or sale subject to the jurisdiction of 
the Commission, and the classifications, practices, and 
regulations affecting such rates and charges, together 
with all contracts which in any manner affect or relate 
to such rates, charges, classifications, and services.” (Act 
of August 26, 1935, Ch. 687, 49 Stat. 851 U.S.C. Title 16 
sec. 824d(c)) 

2. Material portions from Part 35 of Rules and Regulations 
of Federal Power Commission. 

“35.3 Filing of rate schedules, rates, charges — 

(cl) Obligation to file. Every public utility shall post and 
file with the Commission full and complete rate sched¬ 
ules clearly and specifically setting forth all rates and 
charges for any transmission or sale of electric energy, 
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the classification, practices and regulations affecting such 
rates, and all contracts which affect or relate to such 
rates, charges, classifications, or services as required by 
section 205(c) of the Federal Power Act (49 Stat. 851; 
16 U.S.C. 824d(d)). * * *” 
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COUNTERSTATEMENT OF QUESTIONS PRESENTED 

I. Were sales of electric energy at wholesale in interstate 
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tion, as Section 205 of the Federal Power Act expressly 
provides, without a Commission finding that they are 
national rather than local in character? 

II. Does the history of purported state regulation of whole¬ 
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III. Are these sales exempted from Commission regulation 
by the Section 201 (b) exception of facilities used in 
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representations and reouests for findings nrior to Com¬ 
mission decision? 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11224 

State of Wisconsin, and Public Service Commission 
of Wisconsin, petitioners 

v. 

Federal Power Commission, respondent 


No. 11225 

Wisconsin Power and Light Company, petitioner 

v. 

Federal Power Commission, respondent 


ON PETITIONS FOR REVIEW OF AN ORDER OF THE FEDERAL 

POWER COMMISSION 


BRIEF FOR RESPONDENT FEDERAL POWER COMMISSION 


COUNTERSTATEMENT OF THE CASE 

These are consolidated proceedings 1 under Section 313 (b) 
of the Federal Power Act 2 to review an order of the Federal 
Powder Commission w r hich, after incorporating the Commission’s 

1 Consolidated by Court order of December 17. 1951, par. (6). 

* Act of August 26, 1935, c. 6S7 (49 Stat. 838), U. S. C., Title 16, §§ 791a, 
et scq. Pamphlet copies of the Act are being lodged with the Clerk for the 
convenience of the Court, in lieu of printing portions thereof as an appendix 
to this brief. 


(1) 
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Opinion No. 215 1 and making further findings, required the 
Petitioner Company to file with the Commission rate sched¬ 
ules for its electric service to four municipal electric utilities 
located in southwestern Wisconsin (R. 1203-1206). The 
order was entered pursuant to the provisions of the Federal 
Power Act. particularly Sections 205 (c), 205 (d) and 300, and 
Part 35 of the Commission’s rules.* 

Petitioners' statements of the case require us to offer some 
fuller description of the proceedings before the Commission. 

The Commission’s order was entered in a proceeding begun 
December 6, 1949, against Interstate Light and Power Com¬ 
pany (Wisconsin), the then owner of the (Platteville Division) 
facilities in Wisconsin supplying electric energy to the four 
municipalities. In accordance with the Commission's rules 
(§ 1.6 (d)), the proceeding was initiated by an order to show 
cause directed to Interstate of Wisconsin (R. 1023-1025). The 
order recited that part of the energy sold to the four munici¬ 
palities apparently was generated in the Galena, Illinois, gen¬ 
erating plant of an affiliated company. Interstate Light and 
Power Company (Illinois), and transmitted into Wisconsin 
over two transmission lines whose ownership was divided be¬ 
tween the two companies at the Illinois-Wisconsin boundary. 
The order referred to the resulting possible applicability of the 
rate filing requirements of Section 205 of the Act and Part 
35 of the Commissions rules, and the denial by Interstate of 
Wisconsin (R. 30S) that the sales were subject to the Commis¬ 
sion’s jurisdiction. It ordered Interstate of Wisconsin to show 
cause at a public hearing why the Commission should not 
make findings in accord with the recitals, and order the rate 
schedules to be filed. The order provided that interested state 
commissions might participate, and the Public Service Com¬ 
mission of Wisconsin intervened (R. 1026) as did the State of 
Wisconsin (R. 1030, 1037). 

*K. 11S9-1202. Pursuant to leave granted by the Court (Order of De¬ 
cember 17, 1951, par. (2)), citations are made in this brief to the pages of 
the record as certified to this Court. Such page nuinl>ers will appear 
prominently in the portions of the record to be printed as a joint appendix 
(Order of December 17, 1951, pars. (3) and (4) ). 

* IS C. P. R. Part 35. Printed copies of the Commission’s rules have been 
lodged with the Clerk for the convenience of the Court. 
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The hearing was subsequently postponed for a total of ap¬ 
proximately five months on requests of Interstate of Wisconsin 
(R. 1036, 1042, 1049). During that time the Commission 
received an application from Wisconsin Power and Light Com¬ 
pany. the Petitioner Company herein (hereinafter, the “Com¬ 
pany'’), for authorization under Section 203 of the Act to 
acquire the Platteville Division from Interstate of Wisconsin. 5 
That application was subsequently made part of the record 
for the purpose of showing the Company’s request, as a “pub¬ 
lic utility,” for authorization under Section 203 of the Act to 
merge its facilities subject to the jurisdiction of the Commis¬ 
sion (described R. 708-709) with the Platteville Division prop¬ 
erties proposed to be acquired from Interstate of Wisconsin 
(R. 130). 

Accordingly, the Commission on May 22. 1951. designated 
Petitioner Company an additional respondent in the proceed¬ 
ing which it had begun against Interstate of Wisconsin and 
ordered the Company to show cause why it should not file the 
rate schedules “if, when, and as the acquisition is approved 
and authorized" (R. 1047). ,! 

That Company’s return merely stated that it was advised by 
counsel that the Commission did not have jurisdiction to re¬ 
quire it to file the schedules (R. 1052). Its counsel did not 
attend the hearing due to other business, advising that he felt 
that his absence was not important because the Company had 
nothing which it expected to present (R. 2). 

The hearing was held June 8 and 9, 1950, and subsequently 
briefs were filed by all parties except the Company (R. 1065). 

The Presiding Examiner filed his decision March 14, 1951 
(R. 1062-10SS). With reference to the Company he said (R. 
1078-1079): 

As to the second respondent in this proceeding, Wis¬ 
consin Power and Light Company, we are not impressed 
by the suggestion that they may in the future operate the 

1 R. 704—sos. 

* By ordering the Company to “show cause” the Commission made the Com¬ 
pany a party, contrary to its assertion (R. 12(>4). for this is the method 
provided for by the Commission’s rules (§ 1.6 (d)). 

noossn—5“ “ 



properties in some other method which will not involve 
the receipt of energy from outside the State of W iscon- 
sin. It appears that there is at least a presumption that 
the existing method of operation, as it existed on June 
29 and July 1, 1950. will be continued until such time as 
a positive action is taken by Wisconsin to utilize some 
other source of electric energy. We are not advised in 
this hearing that the purchase contracts by which Inter¬ 
state purchases from Interstate of Illinois are being can¬ 
celled or have been cancelled at the same time that the 
purchase was made. On the other hand, the record 
leaves a presumption that the purchaser will continue 
to receive electric energy from the Galena station of 
Illinois. This presumption is reinforced by the language 
of the Commission’s order of June 20. 1950. approving 
the acquisition of the facilities here under consideration 
by the Respondent. Wisconsin.'* of which we have taken 
notice. This order describes a “Wholesale Power Pur¬ 
chase and Interchange Agreement” of March 7, 1950, 
by which Wisconsin is to obtain from the successor of 
Illinois (Northwestern Illinois Gas <fc Electric Com¬ 
pany) energy from Galena, not to exceed 4.500 Kw of 
demand “for such period of time as will enable Appli¬ 
cant 5 to increase the capacity of its lines so that service 
requirements of the area in question may be supplied 
from its own generating stations’’. For the balance of 
a five-year term the Illinois facilities will remain con¬ 
nected in standby status. 


"* Federal Power Commission order of June 20. 1050. In the Mutter 
of Wisconsin Power ntul Light Coin/xnni, Docket No. E-02S2. 

1 Wisconsin Power and Liirlit Company. 

Accordingly, he found that the Company was a “public util¬ 
ity” after its acquisition of the properties. July 1, 1950, as he 
found Interstate of Wisconsin had been before, and similarly 
subject to the obligation to file rates to the four municipalities 
(R. 10S4): 

(12) By virtue of its acquisition of the facilities of 
the Platteville Division of Interstate Light and Power 
Company (Wisconsin), Wisconsin Power and Light 
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Company has. since June 20. 1950. and by reason of the 
Commission’s authorization of June 21, 1950. in Docket 
E-62S2. been a public utility subject to regulation by 
this Commission and obligated to file with this Commis¬ 
sion its schedules of rates and charges for wholesale serv¬ 
ice of electric energy for resale. 

His order, subject to Commission review, provided (R. 1087): 

(3) Wisconsin Power and Light Company shall file 
with this Commission within sixty days from the date 
when this order becomes the effective action of the Com¬ 
mission, its rate schedules for service to the Village of 
Benton, City of Cuba City, the Village of Hazel Green, 
the City of Shullsburg, and to any other municipality or 
public utility served with electric energy obtained by 
Wisconsin Power and Light Company from within the 
State of Illinois, either wholly or partially. 

Exceptions to the Examiner's Decision were filed by all par¬ 
ties, including the Company (R. 1091. 1156, 117S, 1131). The 
Company excepted to the portions of the Examiner’s Decision 
holding it a “public utility” and subject to the requirements to 
file the rates to the four municipalities, but it did not except to 
the portion of the Examiner's Decision first above quoted 
(supra, pp. 3-4) in which the Examiner “noticed" the con¬ 
summation of the Company’s acquisition of the Platteville 
Division and its continued use of Illinois energy in supplying 
the four municipalities (R. 1131-1155). 

In connection with their exceptions. Interstate of Wisconsin 
and the Company filed motions for oral argument, the only re¬ 
quests for oral argument made in the proceeding before the 
Commission (R. 11 7 6, 1154). These motions were denied by 
the Commission a month before it issued its decision (R. 11S8). 

The Commission’s decision was issued July 12,1951. Its or¬ 
der incorporated its Opinion No. 215 and further findings (R. 
11S9-1206). With respect to the Company, the Commission 
also took “notice” of the consummation of the Company’s ac¬ 
quisition of the Platteville Division (R. 1192): 

While the record in this proceeding closed on June 9, 
1950, we may and do take official notice of the report 
of Wisconsin Power filed July 31. 1950. in Wisconsin 
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Power and Light Company . Docket No. E-62S2, disclos¬ 
ing that its succession to ownership and operation of the 
Platteville Division property and facilities took place 
as of midnight June 30, 1950, “pursuant to” our prior 
order issued June 21, 1950. That order required the 
parties to the transaction to adhere to the terms and 
conditions of Wisconsin Power’s application filed March 
31, 1950, including, among others, the following: that 
upon acquisition of the properties Wisconsin Power 
would continue to obtain its energy requirements for 
the operation of such system from the same source, 
i. e., the Galena. Illinois, steam plant of Interstate Light 
and Power Company (Illinois) [Interstate of Illinois], 
for a period of at least two years and that it would own, 
maintain and operate such facilities as its predecessor, 
Interstate of Wisconsin, had theretofore. 

Accordingly it found the Company to be a “public utility” 
after its acquisition of the Platteville Division properties and 
subject to filing requirements with respect to the rates to the 
four municipalities, and ordered it to file those rates within 30 
days (R. 1205). 

Applications for rehearing were filed by the State of Wiscon¬ 
sin and the Public Service Commission of Wisconsin (herein¬ 
after collectively referred to as the State) and bv the Company, 
but not by Interstate of Wisconsin (R. 120S, 1261). Rehear¬ 
ing was denied by the Commission (R. 1268). 

In addition to the foregoing supplementary statement with 
respect to the proceedings before the Federal Power Commis¬ 
sion. Petitioners’ description of the facilities for transmission 
and sale of energy to the four municipalities should be aug¬ 
mented by pointing out that at each of the four points of de¬ 
livery there are metering facilities used solely for the purpose 
of metering the energy sold to each of the respective munici¬ 
palities (R. 35, 47. 40. 38). There are no corresponding meter¬ 
ing facilities on the lines supplying energy to the communi¬ 
ties in which the Company itself distributes and sells at retail 
to the ultimate consumers (R. 43). 

For convenience we shall consider the questions presented, as 
Petitioners did, on the assumption that the Company stood in 
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the same position after July 1, 1950, as Interstate of W isconsin 
before that date, reserving to point V (infra, pp. 29-34) the due 
process question which the Company raises in that connection. 

SUMMARY OF ARGUMENT 
I 


Supreme Court decisions prior to the enactment of the Fed¬ 
eral legislation had clearly distinguished wholesale sales in 
interstate commerce to local distributors for retail sales to ulti¬ 
mate consumers, from such retail sales, holding the retail sales 
within the regulatory powers of the consumer state, the whole¬ 
sale sales beyond that power. P. U. C. v. Landon, 249 U. S. 
236. 245; Pennsylvania G. Co. v. P. S. C.. 252 U. S. 23; Mis¬ 


souri v. Kansas G. Co., 265 U. S. 29S. 308; P. U. C. v. Attleboro 
S. &' E. Co.. 273 U. S. S3. S7-90. The Committee Reports, 
testimony of administration proponents and draftsmen of the 
legislation and amendments thereto, and Congressional debates 
show that Congress adopted that distinction in the Federal 
Power Act, providing Federal regulation of the wholesale sales 
the Court had held beyond the powers of the states. Decisions 
of tiie Supreme Court and this Court since the enactment of 
the Federal legislation have confirmed this analysis and have 
firmly adhered to it. without reading into the Act Petitioners' 
requirement that the Commission in each case weigh the local 
interests involved against the national, and make findings not 
specified in the Act. Illinois X. G. Co. v. Central Illinois 
P. S. Co., 314 U. S. 498. 502. 504-508; Jersey Central P. <(' L. 
Co. v. F. P. C., 319 U. S. 61, 71; Colorado-Wyoming G. Co. v. 


F. P. C.. 324 U. S. 626. 629-631; Panhandle Eastern P. L. Co. 
v. P. <S. C. of Indiana , 332 U. S. 507. 517; Panhandle Eastern 


P. L. Co. v. Michigan P. S. C., 341 U. S. 329. 334; Pennsylvania 
W. cfc P. Co. v. F. P. C\, — U. S. App. D. C. —, 193 F. 2d 230. 
decided July 3, 1951, certiorari granted, February 4. 1952. 


II 


The purported regulation by Wisconsin of these sales was 
beyond its constitutional power under the Attleboro case. The 
courts have long and consistently rejected the contention that 



s 


such sales are exempted by the declaration of policy in the 
Section 201 (a) preamble. Hartford E. L. Co. v. F. P. C., 131 
F. 2d 953, 964—96') (C. A. 2) certiorari denied. 319 V. S. 741; 
F. P. C. v. East Ohio Gas Co.. 338 V. S. 464. 471-472. 

III 

Fader the foregoing decisions the Section 201 (b) exception 
of local distribution facilities must be construed as excepting 
facilities from Commission jurisdiction as there provided, at 
most, only insofar as used for transactions not intended to be 
regulated by Congress, and as not excepting those used for the 
wholesale transactions intended to be regulated. Panhandle 
Eastern P. L. Co. v. P. S. C. of Indiana, 332 V. S. 507, 517. 
So. too. the facilities for these sales to four communities can¬ 
not be held to be local distribution facilities consistently with 
the holding in F. P. C. v. East Ohio Gas Co. (338 U. S. 464, 
469—470) that Congress meant “equipment for distributing gas 
among consumers within a particular community.” Moreover 
the Commission’s finding that they are “not used in local dis¬ 
tribution" could not in any event be said to be erroneous as a 
matter of law. Connecticut L. & P. Co. v. F. P. C., 324 U. S. 
515.534. 

IV 

The legislative history of the Act shows that the quirk of 
draftsmanship by which two definitions, of two parts of the 
Act, tacked to each other literally exempt from Commission 
regulation sales to municipalities for resale, in interstate com¬ 
merce, was not intended by Congress to have that result. It 
should not be given that effect because that would thwart a 
clearly defined major purpose of the Act. The consistent 
course of administrative interpretation is opposed to that ex¬ 
emption and an argument based on the same literal reading of 
theiAct has been overruled sub silentio by the Supreme Court. 
Connecticut L. & P. Co. v. F. P. C., 324 U. S. 515. 

V 

The Company cannot be heard to object to the Commission 
taking “notice.” after the close of the hearing, of the Com- 
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pany's acquisition of the facilities by which these sales are 
made, and its continued operation thereof in the same manner 
as before, where the Company had not taken exception to the 
same action by the Trial Examiner and. in fact, requested find¬ 
ings to that effect. § 1.31 (c) of the Commission's rules. 

ARGUMENT 

I 

SALES AT WHOLESALE IX INTERSTATE COMMERCE WERE 
PROPERLY HELD SUBJECT TO COMMISSION JURISDICTION 
WITHOUT A COMMISSION FINDING THAT THEY ARE NATIONAL 
RATHER THAN LOCAL IN CHARACTER 

The Company argues that the wholesale sales to the four 
municipal utilities of electric energy purchased from an Illinois 
producer at the state boundary, are essentially local rather than 
national in character (Co. Br. IS. et seq .); and that only the 
first wholesale sale at the state boundary (Co. Br. 23-24). or 
within the state of consumption (Co. Br. 24-25). is national 
in character, so as to be constitutionally beyond state powers 
of regulation, and subject to the regulation which Congress 
intended to provide. So also it argues that it is not enough for 
the Commission to find that those sales are sales at wholesale in 
interstate commerce, because there is no finding that they are 
national in character (Co. Br. 32-35). The State makes sim¬ 
ilar arguments in advancing the contention, to be considered 
hereinafter (infra, pp. 20-22). that the Commission lacks juris¬ 
diction because these sales have long been “regulated’’ by the 
State (State Br. 16. 32-34). 

But the question which the Petitioners thus seek to raise in 
this case has already been firmly settled against their conten¬ 
tions by numerous decisions of the Supreme Court, and this 
Court, upholding Commission regulation of wholesale sales in 
interstate commerce at the State boundary, or within the con¬ 
sumer state, holding such sales to be constitutionally beyond 
the regulatory powers of the states. Illinois A\ G. Co. v. Cen¬ 
tral Illinois P. S. Co., 314 U. S. 49S. 502-504-50S; Colorado- 
I Yyoming G. Co. v. F. P. C., 324 U. S. 626-631; Pennsylvania 
W. P. Co. v. F. P. C., — U. S. App. D. C. —. 193 F. 2d 230. 
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decided July 3, 1951, certiorari granted, February 4. 1952; Jer¬ 
sey Central P. d’ L. Co. v. F. P.C. . 319 U. S. 61, 71; P. U. C. v. 
Attleboro S. d' E. Co., 273 U. S. S3, 87-90; Missouri v. Kansas 
G. Co., 265 U. 8. 29S. 308. Moreover, the eases which have held 
sales of natural gas or electricity produced in another state to 
be constitutionally subject to state regulation in the absence of 
Federal regulation have involved sales at retail to ultimate 
consumers, and the opinions have recognized the controlling 
effect of the distinction between such sales and wholesale sales 
to local distributors for resale to ultimate consumers. P. U. C. 
v. London, 249 l*. 8. 236. 245; Pennsylvania G. Co. v. P. S. C.. 
252 Y. S. 23; Panhandle Eastern P. L. Co. v. P. S. C. of Indiana. 
332 U. 8. 507, 517; Panhandle Eastern P. L. Co. v. Michigan 
P. S. C.. 341 U. 8. 329. 334. 

In view of Petitioners’ argument it seems necessary to review 
again the decisions which led to the enactment of Federal 
legislation in the gas and electric fields, the legislative history 
showing the intention of Congress to provide regulation of 
wholesale sales, such as are here involved, and some of the 
subsequent decisions confirming the accomplishment of that 
purpose. 

Before referring to the cases, many of which involve natural 
gas. we may point out that the jurisdictional bases of the Nat¬ 
ural Gas Act 7 are substantially parallel to those of Part II of 
the Federal Power Act. insofar as relevant here. In general the 
Gas Act applies to transportation in interstate commerce, to 
sale in interstate commerce for resale, and to companies en¬ 
gaged in such transportation or sale, while local distribution, 
production, and gathering are expressly excepted (Section 1 
(b))J The Power Act. Part II. applies to transmission in in¬ 
terstate commerce, sale in interstate commerce for resale, and 
to companies owning or operating facilities for such transmis¬ 
sion or sale, while facilities used in local distributon, or for gen¬ 
eration. transmission in intrastate commerce, or transmission of 
energy consumed wholly by the transmitter, are expressly ex¬ 
cepted (Sections 201 Cb)—201 (e)). While the Power Act thus 
adds the intermediate step of ownership or operation of facili¬ 
ties, jurisdiction is ultimately determined under both Acts upon 


’ Act of June 21. litas, e. fi.'i; 


Slat. N21 i. l\ S. Title 1.1 
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substantially the same basic considerations, so far as here 
relevant. 

The Decisions Prior to the Act. In the Landon case (supra, 
p. 10) the Supreme Court, in 1919 held that retail sales to ulti¬ 
mate consumers by some 40 local distributing companies in 
their respective towns and cities in Kansas and Missouri were 
subject to state commission regulation although the gas was 
supplied from Oklahoma and (6 percent) Kansas sources by 
the Kansas Natural Gas Company, an interstate pipeline com¬ 
pany. “Interstate movement ended when the gas passed into 
local mains.” the Court said (249 V. S. at p. 245). But with 
respect to the wholesale sales the case was different (249 U. S. 
at p. 245): 

That the transportation of gas through pipe lines from 
one State to another is interstate commerce may not 
be doubted. Also, it is clear that as part of such com¬ 
merce the receivers might sell and deliver gas so trans¬ 
ported to local distributing companies free from un¬ 
reasonable interference by the State. * * * 

In the Pennsylvania G. Co. case (supra, p. 10). decided the 
next year, there was no wholesale sale, a single company pro¬ 
ducing gas in Pennsylvania, transporting it to Jamestown. New 
York, and there distributing it and selling it at retail to ultimate 
consumers in that City. The Supreme Court held the trans¬ 
mission and sale were interstate commerce but upheld state 
regulation of the retail rates charged the ultimate consumers, 
in the absence of Federal regulation. 

In Missouri v. Kansas G. Co. (supra, p. 10) decided in 1924, 
the Kansas Natural Gas Company’s wholesale sales to local 
distributing companies were again brought before the Court, 
this time by the efforts of the state commissions to block a 
company increase in the wholesale rates. The facts were 
treated as being the same as in the Landon case (supra), al¬ 
though the Kansas-produced gas in the mixture sold had in¬ 
creased to 34 percent of the total (No. 133, October Term, 
1923. Record, p. 13). Confining itself to the Company's trans¬ 
portation and sales at wholesale, the Court held that such busi¬ 
ness was interstate commerce and even in the absence of Fed¬ 
eral regulation, not subject to being burdened by state regula- 

990355—52-3 
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tion. It distinguished the wholesale sales from the “sub¬ 
sequent sale and delivery by these companies to their customers 
at. retail” (265 U. S. at p. 308). 

The Attleboro case (supra, p. 101 was decided in 1927. 
There the Supreme Court disapproved an order of the Rhode 
Island Commission authorizing an increase by the Narragan- 
sett Electric Lighting Company in its rate for electricity sold 
at wholesale to the Attleboro Steam & Electric Company which 
resold it at retail to ultimate consumers in the City of Attle¬ 
boro. Massachusetts, and vicinity in that State. Delivery was 
made at the State boundary by interconnection of the facilities 
of the two companies. The energy so sold const it uted less than 
3 percent of the Xarragansett Company's production (273 V. S. 
at p. 86. note 3). The Rhode Island Commission had found 
that the service to the Attleboro Company was being rendered 
at a loss, that its continuance would prevent the Xarragansett 
Company from performing its full duty to its other customers, 
and that the proposed increased rate was reasonable. The 
order was sought to be “sustained as being essentially a local 
regulation, necessary to the protection of matters of local in¬ 
terest. and affecting interstate commerce only indirectly and 
incidentally" (273 U. S. at p. 87). 

But after reviewing the three decisions we have .just dis¬ 
cussed. with their governing distinction between wholesale and 
retail sales, where there is transmission from one state and con¬ 
sumption in another, the Court held that the sale to the Attle¬ 
boro Company was beyond the regulatory power of the State 
because it was a wholesale sale (273 V. S. at pp. 89-90): 

It is clear that the present case is controlled by the 
Kansas Gas Co. case. The order of the Rhode Island 
Commission is not. as in the Pennsylvania Gas Co. case, 
a regulation of the rates charged to local consumers, hav¬ 
ing merely an incidental effect upon interstate com¬ 
merce. but is a regulation of the rates charged by the 
Xarragansett Company for the interstate sendee to the 
Attleboro Company . which places a direct burden upon 
interstate commerce. [Emphasis supplied. ] 

The Federal Power Act followed in 1935. 
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The Legislative History of the Act. The legislative history 
of Part II of the Power Act makes plain that Congress intended 
to adopt the distinction drawn by these cases between whole¬ 
sale and retail sales and provide for Commission regulation of 
the wholesale rates which had been declared beyond the power 
of the states, leaving to the states the regulation of retail rates 
to ultimate consumers. 

The Committee Reports are explicit: 

Subsection (b) defines the scope of this part of the 
act and the jurisdiction of the Commission. Its provi¬ 
sions apply to the transmission of electric energy in in¬ 
terstate commerce, the sale of energy at wholesale in 
interstate commerce * * * They do not apply to 

the retail sale of any energy in local distribution. This 
subsection leaves to the States the authority to fix local 
rates even in cases where the energy is brought in from 
another State. In Pennsylvania Gas Co. v. Public Serv¬ 
ice Commission (252 U. S. 23), the Supreme Court held 
that such rates may be regulated by the States in the 
absence of Federal legislation. The present bill care¬ 
fully refrains from asserting Federal jurisdiction over 
these rates. The rate-making powers of the Commis¬ 
sion are confined to those wholesale transactions which 
the Supreme Court held in Public Utilities Commission 
v. Attleboro Steam & Electric Co. (273 U. S. S3), to be 
beyond the reach of the States. [Emphasis supplied. 
S. Rep. No. 621, 74th Cong.. 1st Sess., p. 48, 1935.] 
Under the decision of the Supreme Court of the 
United States in Public Utilities Commission v. Attle¬ 
boro Steam & E. Co. (273 U. S. S3) , the rates charged in 
interstate wholesale transactions may not be regulated 
by the States. Part II gives the Federal Power Commis¬ 
sion jurisdiction to regulate these rates. A “wholesale’’ 
transaction is defined to mean the sale of electric 
energy for resale and the Commission is given no juris¬ 
diction over local rates even where the electric energy 
moves in interstate commerce. [Emphasis supplied. 
H. Rep. No. 1318, 74th Cong., 1st Sess., pp. 7-8; see also 
p. 27.] 
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Administration proponents and draftsmen of the bill were 
likewise explicit in their explanations before the Committees. 
Commissioner Clyde L. Seavey of the Federal Power Commis¬ 
sion had this to say: 

The United States Supreme Court has held, as I un¬ 
derstand it. and have been informed, that a State has 
no control over the wholesale price of energy moved 
interstate. 

***** 

* * * the intrastate buyer of interstate electric energy 
at the present time is not protected by the jurisdictions 
of the States. That is. when a wholesale movement of 
power which comes from one State to another is unregu¬ 
lated neither the buying utility nor the retail user on the 
distribution lines of the buying utility is not [sic] pro¬ 
tected as to the effect of the wholesale price upon the 
retail price through the jurisdiction of the State in 
which that is delivered. (Hearings, House Committee 
on Interstate and Foreign Commerce. 74th Cong., 1st 
Sess., on H. R. 5423. pp. 421, 422.) 

Again in the testimony of Dozier DeVane, Solicitor, Federal 
Power Commission, the same line is drawn: 

I would like to say first that insofar as rates are con¬ 
cerned that section 201 is intended to give the Federal 
Power Commission jurisdiction over the wholesale rates 
only; rates over which the State Commissions have 
no jurisdiction as decided by the Supreme Court of 
the I nited States in the Public Service Commission v. 
The Attleboro Steam A- Electric Co ., 273 U. S. S3. 
***** 

It does not extend the jurisdiction, and it is not in¬ 
tended to extend the jurisdiction to cases such as the 
Pennsylvania Gas case decided by the Supreme Court, 
where the energy was transmitted in interstate com¬ 
merce over the State line and sold by the same company 
for local distribution. It is our opinion that under the 
decision of the Supreme Court in that case, the jurisdic¬ 
tion of this Commission might be extended to that kind 



of a case; but this bill does not go that far. The bill 
only applies to interstate rates at wholesale in interstate 
commerce. 

♦ # * * ♦ 

The theory upon which the bill is drawn is that the 
consumer’s rate is left to regulation by State commis¬ 
sions, and that the State commission insofar as the do¬ 
mestic consumers are concerned, or the retail charges are 
concerned, will fix just and reasonable rates. {Id., pp. 
497-498.) 

***** 

Mr. Monaghan. In other words, you are writing the 
Supreme Court’s decision into this bill in order to pre¬ 
vent that, in effect. 

Mr. DeVane. Yes, sir; we are writing the Supreme 
Court decision in this bill. That is correct. [ Id., p. 523.) 

Mr. John E. Benton. General Solicitor, National Association 
of Railroad and Utilities Commissioners, took a similar 
position: 

While the State commissions favor Federal regulation 
of the wholesale transactions of electric utilities, they 
urge that the legislation should go no further than is nec¬ 
essary to protect the public interest in this field which 
is beyond the reach of State regulation. 

The amendments which we have presented to Title 
II accordingly are designed to limit the jurisdiction to 
be conferred by Congress upon the regulating Federal 
commission to the regulation of wholesale transactions 
where electric energy is purchased at wholesale for ulti¬ 
mate resale to the consuming public. (Hearings. Sen¬ 
ate Committee on Interstate Commerce. 74th Cong., 1st 
Sess.. on S. 1725, p. 760.) 

For other indications of the same intent of Congress to fill 
the Attleboro gap by Federal regulation of wholesale sales in 
interstate commerce, see Hearings on H. R. 5423, supra, pp. 
384, 402. 435. 522; Hearings on S. 1725, supra, pp. 24S-50, 800- 
S03. 
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Attention may also be called to the explanation made on the 
floor by Congressman Lea of California, a manager of the bill: 

It is declared that the Federal Government is to have 
jurisdiction over the regulation of transmission of elec¬ 
tricity in interstate commerce, and sales at wholesale in 
interstate commerce. Then it is further declared that 
this jurisdiction is to extend only to matters not subject 
to State regulation. 

Part II applies to the transmission in interstate com¬ 
merce and for the sale at wholesale. “Wholesale” is 
declared to be a sale for the purpose of resale (79 
Cong. Rec. 10784). 

The Cases Since Federal Legislation. In Illinois X. G. Co. 
v. Central Illinois P. S. Co. ( s-upra , p. 9), decided in 1942, the 
first case involving either Part II of the Power Act or the Gas 
Act to come before the Supreme Court, the same question as Pe¬ 
titioners seek to raise in the present case was raised upon 
analogous facts. There Panhandle Eastern Pipe Line Com¬ 
pany brought gas from out-of-state into Illinois and sold and 
delivered it to Illinois Natural (las Company. After that first 
wholesale sale in the State. Illinois Natural took the gas, re¬ 
duced the pressure, transported it to delivery points where it 
reduced the pressure further to that maintained in its pur¬ 
chasers' service pipes and sold" and delivered it to local dis¬ 
tributors, or industrial users (314 l". S. at 502-503). The Illi¬ 
nois Commission, upheld by the Illinois courts, had ordered Il¬ 
linois Natural to sell to Central Illinois, which was engaged 
in distribution and sale at retail to ultimate consumers in cities 
and towns in Illinois. 

In an opinion written by Chief Justice Stone for a unani¬ 
mous Court it was held that the State Commission was with¬ 
out power to compel the sale. The opinion begins by reviewing 
the prior decisions. It concludes from that review that in the 
absence of Federal regulation, the Court would have been 
under the necessity of deciding which of two methods it would 
use to determine the constitutional scope of state power where 
interstate commerce is affected. One method it characterized 

‘Referred to in the Court’s opinion (314 U. S. at p. ."OS) as "the first sale 
to distributors for resale." [Emphasis supplied.] 


17 


as the “mechanical test of the Landon and Kansas Gas Co. 
cases (supra, p. 10"). under which wholesale sales in the con¬ 
sumer state had been held exempt but retail sales had been 
held subject to state regulation. The other the opinion de¬ 
scribed as the judicial method of balancing the state’s interests 
in its attempted regulation of the sale against the effect of 
such regulation on the commerce in its national aspect (314 
U. S. at p. 506). Presumably, this latter method is what Peti¬ 
tioners argue the Commission should follow when they say 
that the Commission must determine whether the sales are of 
national or of local concern (State Br. 32-34, Co. Br. 32-35). 
But. the opinion continued, it was not necessary to make that 
choice because Congress had written into the Natural Gas Act 
the wholesale-retail distinction of the Landon and Kansas Gas 
cases 0 and it was only necessary to apply that criterion to see 
that sale by Illinois Natural to Central Illinois was subject to 
regulation by the Federal Power Commission. Referring to 
Sections 1 (b). 2 (6). 4. 5. 6 (the latter relating to the regula¬ 
tion of rates in terms corresponding to Sections 205. 206 and 
20S of the Power Act), as well as Sections 7 (a). 7 (b), and 7 
(c) relating to certificates of convenience and necessity, the 
Court said (314 V. S. at p. 50S): 

We think it plain that these provisions, read in the 
light of the legislative history, were intended to bring 
under federal regulation wholesale distribution,' like 
that of appellant, of gas moving interstate. Appellant 
engages in interstate commerce in gas and in its inter¬ 
state transportation, as those terms had been defined 
by this Court, before the adoption of the Act. After the 
gas is brought into the state, appellant makes the first 
sale to distributors for resale, to which the Act in terms 
applies, and which the cases last mentioned defined as a 
part of the commerce subject in some respects to the 

®The Court went on to say that oven if, upon the facts of this case, the 
Federal regulation extended into the area in which the Court might now, in 
the absence of Federal legislation, hold that the power of the states ex¬ 
tended. it was still well within the constitutional power of Congress because 
of the material effect of the regulated activities on interstate commerce 
(314 U. S. at pp. 500-510). 
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exclusive regulation of Congress. Cf. Parker v. Motor 
Boat Sales, Inc. [314 U. S. 242] * * *. 

In the Jersey Central case (supra, p. 10), decided in 1943, 
the first to reach the Supreme Court under Part II of the Power 
Act. the question was presented whether ownership of a seven- 
eighths of a mile segment of a transmission line carrying energy, 
part of which subsequently was transmitted to the state boun¬ 
dary by a second company, and transmitted thence by a third 
company into another state where it was distributed and sold 
to ultimate consumers, made the first company a “public 
utility" within the meaning of. and subject to regulation under, 
the Federal Power Act. Holding that it did. the Supreme Court 
relied principally upon the Attleboro and Illinois Natural Gas 
cases. Reaffirming its holding in the latter case that the point 
at which title and custody passes without arresting move¬ 
ment does not affect the essential interstate nature of the busi¬ 
ness. the Court stated that the Act's definition of transmission 
in interstate commerce (Section 201 (c)) “was used to ‘lend 
precision to the scope of the bill’ * * * It is impossible 

for us to conclude that this definition means less than it says 
and applies only to the energy at the instant it crosses the 
state line and so only to the facilities which cross the line 
and only to the company which owns the facilities which cross 
the line” (319 U. S. atp. 71). 

Colorado-W yarning (supra, p. 9), decided in 1945, was a 
Commission gas rate case with facts analogous to those in the 
present case and in the Illinois Natural Gas case (supra, p. 9). 
The Colorado-Wyoming Company bought gas at Littleton, 
Colorado, which had been piped in from out-of-state. It 
transported the gas to various communities in Colorado, where 
it sold to local distributors who distributed and sold at retail to 
ultimate consumers. It also sold directly to some large indus¬ 
trial consumers in the region traversed by its lines. The Com¬ 
mission found that the sales for resale were subject to its juris¬ 
diction. and prescribed reduced rates to be charged in such sales. 
It made no finding, such as Petitioners here claim to be neces¬ 
sary, that the sales were national rather than local in nature. 

The Court overruled the Company's contention that its sales 
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to local distributors for resale to ultimate consumers were not 
subject to the Commission’s rate-making powers, relying on the 
Illinois Nat ural Gas case (324 U. S. at pp. 629-631). 

Panhandle Eastern P. L. Co. v. P. S. C. of Indiana {supra, 
p. 10). decided in 1947. upholding state regulation of an inter¬ 
state pipeline company’s sale of gas directly to a large indus¬ 
trial consumer, was explicit in placing the decision upon the 
Act’s adoption of the Court's earlier distinction between whole¬ 
sale and retail sales (332 1’. S. at p. 517): 

The line of the statute was thus clear and complete. 
It cut sharply and cleanly between sales for resale and 
direct sales tor consumptive uses. No exceptions were 
made in either category for particular uses, quantities 


or otherwise. And tin* line drawn was that one at which 
the decisions had arrived in distributing regulatory 
power before the Act was passed. * * * 

The Court there also expressly overruled a contention that 
“wholesale" means “large" quantities (332 U. S. at p. 515. note 


10 )."' 

In Panhandle Eastern P. L. Co. v. Michigan P. S. C. {supra, 
p. 10). decided in 1951. a similar result was reached, the Court 


upholding Michigan's power to regulate a sale to a large indus¬ 
trial consumer by an interstate pipeline company, saying (341 
U. S. at ]). 334): 

By this Act Congress occupied only a part of the field. 
As to sales, only the sale of gas in interstate commerce 
for resale was covered. Direct sales for consumptive 
use were designedly left to state regulation. 

In neither of these Panhandle Eastern Pipe Line Company 
cases did the Court, in order to determine the coverage of the 
Federal legislation, go behind the wholesale-retail distinction 
or make any independent inquiry as to whether the sales were 
local rather than national in nature, although such an inquiry 
was made in determining the constitutionality of the state 
action in the area not occupied by Congress. 

So well settled was the Commission’s jurisdiction over sales 
to local distributors for retail sale to ultimate consumers, in- 


< ’oiiipnro tin* State's contention that “tin* quantity .of otiergv 
.an important factor" (State Br. 34 I. 


sold is also 




t 
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eluding those made after the first sale for resale in the consumer 
state or at the state boundary, that when the Pennsylvania 
H'. (b P. Co. case (supra, p. 9) came before this Court in 1951, 
the existence of such jurisdiction was not felt to call for dis¬ 
cussion. The only question that was deemed to warrant discus¬ 
sion was whether the fact that such sales (made to three 
Pennsylvania distributors) included with the out-of-state 
energy and power larger amounts of in-state energy and power 
made the sales intrastate in nature under the particular facts of 
the case. This Court’s decision upholding the Commission's 
regulation of those rates is necessarily dispositive of Petitioners’ 
present contentions. 


II 

THE PURPORTED REGULATION OF THESE RATES BY THE STATE 

DOES NOT PRECLUDE THEIR REGULATION BY THE FEDERAL 

COMMISSION 

Asserting that there is no dispute that it has long regulated 
these rates, the State advances the claim that State “regulation 
prevents Federal Power Commission from having jurisdiction 
over the same subject matter” because of the declaration of 
policy in Section 201 (a) of the Act (State Br. 29-35). That 
Section declares the electric utility business to be affected with 
a public interest, and that Federal regulation of a part of it is 
necessary in the public interest, “such Federal regulation, how¬ 
ever. to extend only to those matters which are not subject 
to regulation by the States.” The Company supports the 
State's claim (Co. Br. 31-32). 

We do not dispute that the State has engaged in consid¬ 
erable correspondence with respect to the filing of rates and 
contracts for these sales and on one occasion has issued an 
order 11 and supplements thereto y ‘ purporting to raise the rates, 
and shortly thereafter to reduce that increase temporarily. 
Nevertheless, the Supreme Court decisions referred to in I 
above (pp. 9-20) require the conclusion that Interstate of 

M R. :«>7-417. 

It. 420-424. 
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Wisconsin could have successfully resisted any effort to regu¬ 
late the rates for these four sales on constitutional grounds at 
any time it had been worth its while to do so. at least since the 
Kansas Gas case (supra, p. 11) in 1924. The Record shows 
that the Wisconsin Commission’s jurisdiction was never passed 
on by any Court and only once questioned before the Com¬ 
mission. and then without being settled." It appears that 
even then this constitutional aspect was not raised 
(R. 1S4-1S6). 

The lack of significance for present purposes of this history 
of regulation by acquiescence is corroborated by the fact that 
the only Wisconsin Commission order ‘‘fixing” (?!. e., raising) 
these rates (R. 420-424) had a supplement ‘‘fixing” rates simi¬ 
larly for a sale by Interstate of Wisconsin to Lena Light and 
Power Company. It appears on the face of the supplementary 
order that the Lena Light and Power Company was a local 
distributor in Illinois taking delivery at a point just inside the 
state boundary in Wisconsin, hence indistinguishable even on 
Petitioners’ theories from the Attleboro company (R. 421). 
So also with respect to the rate filings, it appears that at least 
two other rates which had been filed with the Wisconsin Com¬ 
mission related to sales to distributors in Illinois (R. 3S9). 

But basically. Petitioners’ contention was answered ten 
years ago by the Second Circuit (Hartford E. L. Co. v. F. P. C., 
131 F. 2d 953. 964-965 (C. A. 2). certiorari denied , 319 U. S. 
741) in language which is completely apposite: 

The Connecticut Commission asserts that it. absent 
a federal statute, has complete jurisdiction over all peti¬ 
tioner's facilities and activities; and perhaps, if the ques¬ 
tion were to arise today, the Supreme Court would hold 
that, absent federal legislation, such a State Commis¬ 
sion can constitutionally exert such jurisdiction ; accord¬ 
ingly, the last phrase in § 201 (a) should be read as de¬ 
priving the Federal Commission of jurisdiction. 

in The question was raised when Interstate of Wisconsin suggested that 
it was not obligated to supply the City of Shullshurg at wholesale after 
the City had taken over the distribution system in that City from the Com¬ 
pany (R. 613). The question was never adjudicated by the Wisconsin Com¬ 
mission. the proceeding being sertled by a stipulation in which the Company 
saved the question (R. .">01). 
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With that suggestion, we cannot agree. For. in as¬ 
certaining the legislative purpose, we must read the 
legislation in the light of the views of ( ongress at the 
time of its enactment. * * * Whatever may be the 

doctrine today (a matter we need not consider), it is 
clear, from the legislative history, that, when this Act 
was in Congress, wholesale interstate sales were, even in 
the absence of Federal legislation, deemed to be beyond 
State regulatory powers, under Public Ut Hi tics Commis¬ 
sion v. Attleboro. 273 V. S. 83. Vet petitioner would 
have us adopt an interpretation of the Act which would 
deprive the Federal Commission of jurisdiction over the 
very kind of sale which, under the Attleboro case, would 
then have been held not to be subject to state regulation, 
although one of the chief purposes of the Act was to close 
just that regulatory gap. 

We cannot agree that ('ongress intended bv the pre¬ 
amble that interstate transactions, which the Attleboro 
case had held to be beyond the regulatory power of the 
States, should be exempt from federal regulation where 
they are carried on by facilities which arc also user! for 
intrastate commerce. 

The validity of that answer is confirmed by the recent Su¬ 
preme Court decision in F. P. C. v. East Ohio Gas Co. (33S 
C. S. 404. 471-472). where that Court said substantially the 
same thing. 

While the foregoing considerations are a sufficient answer 
to Petitioners' contentions on this point, we probably should 
point out that in Connecticut L. <A P. Co. v. F. P. C. (324 
V. S. 515. ”>25) the Supreme Court in an opinion by Mr. Justice 
Jackson characterized the last clause of Section 201 (a), upon 
which Petitioners seek to hang their present contention as a— 

* * * policy admonition * * * to be heeded in 

! determining whether particular facilities make their 
owner a ‘‘public utility" rather than in exempting from 
specific regulatory provisions a company found to be a 
public utility. * * * 
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III 

THESE SALES ARE NOT EXEMPTED FROM COMMISSION REGULA¬ 
TION BY THE SECTION 201 (b) EXCEPTION OF FACILITIES USED 
IN LOCAL DISTRIBUTION 

The Company presents a corollary to the arguments previ¬ 
ously considered, claiming that distribution to the several com¬ 
munities of the region here involved is all “local distribution.” 
It “necessarily follows” from the Section 201 (b) exception of 
local distribution facilities from Commission jurisdiction, the 
Company says, “that if the Commission does not have juris¬ 
diction over facilities, the Commission does not have jurisdic¬ 
tion to fix rates even though these facilities carry extra-state 
energy.” (Co. Br. 27-30). 14 The State makes a similar argu¬ 
ment (State Br. 20-21). 

But this contention begs the question. It assumes a defini¬ 
tion of “local distribution.” in the Section 201 (b) exception, 
to fit the facilities for these sales, and then argues that the sales 
are exempt because made by means of those facilities. The 
dominant Congressional purpose shown above (pp. 9-20) to 
regulate sales to local distributors for resale to ultimate con¬ 
sumers, and leave to the States the regulation of the retail sales, 
requires just the opposite construction. “Facilities used in 
local distribution” in Section 201 (b) must be interpreted as 
meaning, at most, facilities insofar as used for transactions not 
intended to be regulated by Congress, and as not meaning those 
used for the wholesale transactions intended to be regulated. 
Only thus construed does the Act “cut sharply and cleanly be¬ 
tween sales for resale and direct sales for consumptive uses” 
and avoid exceptions “for particular uses, quantities, or other¬ 
wise.” Panhandle Eastern. P. L. Co. v. P. S. C. of Indiana, 
332 U. S. 507.517. 


14 The non xrquitur that exception of facilities results in exception of sales 
made by means of the facilities is not removed by the Company’s quotation 
from Connecticut L. <f- P. Co. v. F. P. C. (324 U. S. •11.", .131) where the Court 
was not dealing with Commission jurisdiction over rates, but only with the 
question whether particular facilities projterly had been found to be subject 
to the Commission’s jurisdiction. Petitioners overlook the express qualifi¬ 
cation of the Section 201 (b) exception: “except as specifically pro¬ 
vided (etc.).’’ 
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Facilities used exclusively for the sales tor wholesale in this 
case would include at least the metering facilities installed at 
each of the points of delivery to the municipalities and used 
solely for the purpose of rendering bills to the municipalities 
(R. 35. 38. 40. 47. 233. 234). There are no similar metering 
facilities on the circuits entering the communities in which the 
Company itself makes the retail sales to ultimate consumers, as 
in the case of Platteville (R. 43). In view of the existence of 
these facilities it is unnecessary for us to consider what other 
facilities there are subject to the Commission’s jurisdiction. 
Cf. Hartford E. L. Co. v. F. P. C.. 131 F. 2d 953 (C. A. 2). 

That facilities used in local distribution cannot include such 
facilities for a sale to a distributor selling at retail in a com¬ 
munity. 1 ’’ is shown by the Supreme Court’s holding in F. P. C. v. 
East Ohio Gas Co.. 338 V. S. 464. 469-470: 


But what Congress must have meant by “facilities" 
for “local distribution" was equipment for distributing 
gas among consumers within, a particular local com¬ 
munity. not the high-pressure pipe lines transporting 
the gas to the local mains. [Emphasis supplied.] 


So also it is wholly immaterial that a company's predominant 
business is intrastate or local, as the cases have long made clear. 
P. U. C. v. Attleboro S. & E. Co., 273 U. S. S3. 90; Connecticut 


L. & P. Co. v. F. P. C., 324 U. S. 515. 535-536; F. P. C. v. East 


Ohio Gas Co., 338 V. S. 464. And the reduction of voltage to 
that used in the local distributor’s system prior to delivery and 
sale clearly does not exempt. Illinois Natural Gas Co. v. 
Central Illinois P. S. Co. (supra, pp. 16-18). 

Moreover, it could not in any event be held, as Petitioners 
claim. 10 that as a matter of law the Commission erred in finding 


3i Incidental references in the record show that the several municipalities 
are regarded as separate, distinct communities (R. ISO. 313, 514) if indeed 
more were needed than is apparent from a glance at an atlas. 

3,; There is no evidence in the record of any industry practice to call the 
facilities by which these four sales are made “local distribution” facilities 
or even “distribution facilities"; rather the record is replete with references 
in contracts, municipal resolutions, and correspondence, distinguishing the 
“distribution" facilities of these municipal local distributors from the 
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that the facilities to the points of delivery were “not used in 
local distribution of the energy so sold ' (R. 1204 ). Connecti¬ 
cut L. d- P. Co. V. F. P. C.. 324 U. S. 515. 534. 

IV 

THESE SALES TO MUNICIPALITIES WERE PROPERLY HELD TO 
BE SALES AT WHOLESALE FOR PURPOSES OF COMMISSION 
REGULATION 

Reviving an argument which has been rejected by the Com¬ 
mission each time raised in previous cases. 17 and overruled sub 
silentio by the Supreme Court. 18 the Petitioners (State Br. 
27-2S: Co. Br. 36-37) tack the Part II definition of “sale at 
wholesale" (Section 201 (d)) as a “sale to any person for re¬ 
sale" to the Part I definition of “person" as excluding a mu¬ 
nicipality (Sections 3 (4), 3 (3), 3 (7)). with the literal result 
that the sales to these four municipalities would be excluded. 
But a review of the legislative history of these definitions will 
show that the literal result is a quirk of draftsmanship utterly 
unintended; while a consideration of the policy of the legisla¬ 
tion as a whole will make plain that this is. as the Commission 
has repeatedly held, a proper case for following the purpose 
of the statute rather than the literal words. United States v. 
American Trucking Associations, 310 l\ S. 534. 543, and cases 
cited; United States v. Rosenblum Truck Lines, 315 U. S. 50, 
55. Under these circumstances, the course of consistent inter¬ 
pretation of the Act by the agency charged with its administra¬ 
tion is entitled to weight. Norwegian Nitrogen Co. v. United 
States, 2S8 U. S. 294; United States v. American Trucking 
Associations, 310 U. S. 534, 549; see Gellhorn, Administrative 
Law Cases and Comments (2d Ed., 1947), p. 204. 

Division is referred to ns an entirety it is never characterized in documents 
prior to this ease as a “distribution” system hut as a "transmission a id dis¬ 
tribution system.” It. 3.19, rf. 332, 403. The jrraphie representation of the 
facilities on Exhibit 2 (R. 234) is possibly misleading because it does not 
show the 4000 volt lines radiating out of five substations shown (R. 37). 

17 Otter Tail P. Co.. 2 F. P. C. 12.4, 12.6-140. 32. PUR NS 2.17, 270-269; 
Connect in/1 L. rf /'. Co.. 3 F. P. C. 132. 144. 44 PUR NS 170, 17S-179; Otter 
Tail P. Co.. S F. P. C. 393: See also City of Los Anycles v. The a-Cali¬ 

fornia K. Cor/)., 2 F. P. C. 104. 32 PUR NS 193. 

“ Connecticut L. rf P. Co. v. F. P. C., 324 U. S. 515. See infra, p. 2f. 
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The introduction into the definition of “wholesale sales'’ of 
the word “person." which had an artifically restricted defini¬ 
tion in Section 3 of Part I, had no purpose in itself but was 
merely an incident to a rephrasing which cured an obvious de¬ 
fect in another aspect of the previous wording. Under the 
previous wording, the definition of wholesale sale did not use 
the word “person." That word first made its appearance in 
the bill reported by the House Committee. But the House 
Committee report, in commenting on the changed definition in 
its bill, merely stated that “A wholesale transaction is defined 
to mean the sale of electric energy for resale * * *” (H. 

Rep. No. 1318. 74th Cong.. 1st Scss.. p. S). not using the word 
“person." Furthermore, the report expressed no purpose that 
sales to municipalities were to be exempted. This is signifi¬ 
cant for where an exemption was intended, the report expressly 
so stated.-" Ihe fact that the House definition was generally 
intended to broaden the Senate definition which it superseded 
lends additional support to the view that “person" in Section 
201 (d) was not intended in the artificially restricted meaning 
of Section 3.* 1 

When we turn to the legislative history of the definitions in 
Section 3 of Part I. which literally fix the meaning of “person,” 
it is likewise plain that there was no Congressional purpose 
thereby to exempt sales of the kind here involved. Section 
3 (4) defines person as “an individual or corporation.” Fur¬ 
thermore. Section 3 (3) in defining “corporation" expressly ex- 

"’The Senate definition (slipped into the bill by amendment from the Sen¬ 
ate lloor, 70 ('on?;. Kec. SST>S) provided that “Kleetric energy shall be held 
to be sold at wholesale in interstate commerce within the meaning of this 
Part only when if is sold for resale after its transmission in interstate com¬ 
merce or before such transmission if the same is thereafter so transmitted.*’ 

This definition contained a “joker.” It covered wholesale sales before 
and after interstate transmission, hut omitted sales made in the course of 
such transmission, and would have made the Act inapplicable to the very 
sale which was involved in l\ U. C. v. Attleboro S. A E. Co., 273 U. S. S3. The 
definition adopted by the House eliminated this defect. 

10 Thus, immediately following the restatement of the definition of whole¬ 
sale sales, the report added (ibid.) “and the Commission is given no juris¬ 
diction over local rates even where the electric energy moves in interstate 
commerce." 

*’The Conference Committee adopted the House definition without com¬ 
ment. H. Kep. No. 11)03, 74th Cong., 1st Sess. 
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eludes therefrom a “municipality” which is defined in Section 
3 (7). This definition of “person” was added to Section 3 by 
the original draft of the 1935 amendments, along with defini¬ 
tions of certain other terms. It, therefore, could not have been 
intended originally to affect the meaning of “wholesale sale” 
which, as we have seen, was not defined in language using the 
term “person” until later. The “usefulness” of the added defi¬ 
nitions was said in the Committee Report to be “obvious,” 22 and 
no further explanation was given. 

It seems only reasonable to conclude that when the definition 
of “wholesale sale” in Section 201 (d) was rewritten in the 
House, the word “person” was used without awareness by the 
draftsmen of the artificially restricted meaning which had been 
given that word in the original bill. 

When we turn from the silence of the legislative history as 
to any intention to provide the exemption claimed by the Com¬ 
pany, to a consideration of the policy of the Act as a whole, it 
is clear that such an exemption would thwart the over-all pur¬ 
poses of the legislation. As the Commission stated in Otter 
Tail P. Co. (2 F. P. C. 134. 137. 33 PUR NS 257. 260) it would 
mean that “a utility may not discriminate in rates charged 
private persons or corporations, but is at complete and un¬ 
fettered liberty to indulge in the rankest discrimination as be¬ 
tween municipalities, or as between private customers and 
municipalities, receiving the same service.” It is hardly likely 
that Congress intended to deprive consumers served by the 
thousands of municipally owned distribution systems, of the 
protection it was providing from unjust and unreasonable in¬ 
terstate rates. Such a result would be completely at variance 
with the basic purpose of the rate provisions of the Act. which 
were designed to “fill the gap” in rate regulation disclosed by 
P. U. C. v. Attleboro S. & E. Co. (273 U. S. S3). See Jersey 
Central P. & L. Co. v. F. P. C., 319 U. S. 61. 67-6S. 71, S0-S1. 23 

" Sen. Itep. No. 621, 74th Cong., 1st Sess., p. 42. A similar statement 
appears in H. Rep. No. 131$, 74th Cong.. 1st Sess.. p. 22. 

“Superficially it might appear that “filling the gap" on sales to munici¬ 
palities would he a futile thing with respect to the energy resold by 
municipalities at wholesale, since that resale is exempted from the Act. 



2S 


With this purpose even critics of the proposed legislation were 
in agreement." 4 

Furthermore, to adopt the Company’s contention would fail 
to give substantial effect to other provisions of the Act, e. g., 
Section 306, allowing a municipality to file a complaint on 
account of “anything done or omitted to be done by any licensee 
or public utility in contravention of the provisions of this Act,” 
and Section 313 (a), permitting review of Commission orders 
at the behest of any “aggrieved" municipality. As the Com¬ 
mission further observed in Otter Tail P. Co. (supra, p. 27) 
“Since the most serious, if not the only real complaint a mu¬ 
nicipality could have against a public utility would involve 
the rates charged it for electric energy at wholesale (the Com¬ 
mission has no power to regulate the retail rates of a public 
utility), it is most persuasive Congress intended that we have 
jurisdiction over such wholesale rates.” 

We may conclude this point by calling attention again to the 
Connecticut L. & P. Co. case (supra, p. 25, n. IS). In that case 
the Connecticut L. & P. Co. had made a similar argument 
against one aspect of the Commission’s order there under re¬ 
view. In reply the Commission’s brief advanced many of the 
same considerations we have set forth herein. The Supreme 
Court, while setting aside the Commission’s order in that case 
and remanding the matter to the Commission for further pro¬ 
ceedings consistent with its opinion, significantly did not say 
that the Commission was in error as to its jurisdiction over sales 
to municipalities (324 U. S. 515, 536), thus overruling sub 
silentio the same argument advanced by the Company herein. 

But such resales were recognized to be of rare occurrence; and in any 
event not for puri>oses of private profit, so as to fall within the normal 
ambit of rate regulation. Hearings, House Committee on Interstate and 
Foreign Commerce, on H. R. .">423, 74th Cons., 1st Sess., pp. 360, 570, 2061- 
2062; Hearings. Senate Committee on Interstate Commerce, on S. 1725, 
74th Cong.. 1st Sess., p. 256. 

' 4 Hearings, House Committee on Interstate and Foreign Commerce, on 
H. R. 5423, 74th Cons., 1st Sess., pp. 647-48, 851, 1059. 1068, 1560-61, 1612, 
1614. 1622. 1779; Hearings, Senate Committee on Interstate Commerce, on 
S. 1725. 74th Con;;.. 1st Sess.. pp. 348, 413, 478. 482. 511, 621. 729. 731, 739, 
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V 

THERE WAS NO DENIAL OF PROCEDURAL DUE PROCESS 

The last contention to be considered is the Company's objec¬ 
tion that there was no evidence properly before the Commission 
that the Company was a “public utility’* as of the date of the 
order, so as to be subject to Commission jurisdiction. This, 
because, it says, its “public utility’’ status on the record in this 
case depended entirely on its ownership and operation, after 
July 1. 1950. of any facilities subject to the Commission’s juris¬ 
diction which might be included among the Platteville Division 
properties acquired by it on that date; and none of those facili¬ 
ties continued to be subject to the jurisdiction of the Commis¬ 
sion after July 12. 1950. because on that date, it says (without 
any support in the Record), it disconnected three of its four 
municipal customers from the lines carrying Illinois energy and 
connected them to lines carrying energy from Wisconsin 
sources. 20 

It contends (Co. Br. 43) that is should have been allowed to 
show those facts on oral argument 26 and rehearing 27 to rebut 
and explain the Company’s report, officially noticed by the 
Commission in its Opinion (R. 1192, supra, pp. 5-6). The Com¬ 
pany asserts that as far as it “is concerned, the findings are 
based entirely on the report” (Co. Br. 45) and the Commission's 
denial of an opportunity for further hearing, “violates the fun¬ 
damental requirements of fairness preserved in the due process 
clause of the constitution” (Co. Br. 49). 

The history of the proceedings before the Commission, and 
comparison of these statements with the Company’s prior 
representations to the Commission, will show that the conten¬ 
tions are completely baseless. 

“The Company's present contention, of course, does not apply to the 
period of its ownership and operation prior to July 12, 1950, nor to its con¬ 
tinued status as a “public utility” by reason of its ownership and operation 
of facilities for rhe transmission and sale to the fourth municipality, or 
those referred to in its application for authorization under Section 203 
(supra, p. 3). 

“Motion tiled April 23. 1951 (It. 1131. 1154). in connection with its 
limited exceptions to the Examiner's Decision. 

"Application riled August 7, 1951 (R. 1261). 
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A. Irreconcilable Conflicts Between the Company's Allegations in Its Ap¬ 
plication for Rehearing and Its I’rior Representations Warranted Denial 
of Rehearing 

The allegation that on July 12, 1950, after the hearing had 
closed (June 9. 1950), the Company disconnected Cuba City. 
Hazel Green, and Benton from the Illinois source of energy 
and connected them to Wisconsin energy sources ‘‘pursuant to 
a predetermined plan" was first advanced as one of the grounds 
relied on by the Company in its application for rehearing filed 
in August 1951 (R. 1263-1204). But in making that allega¬ 
tion. and in now repeating it to this Court (Co. Br. 5, 50), the 
Company overlooks the fact that four months previously, in 
April 1951. and eight months after the alleged disconnections, 
it had represented exactly the opposite to the Commission in 
its exceptions to the Examiner's Decision, saying (R. 1141): 

Wisconsin Power and Light Company receives 
some of the electric energy which it sells to the four 
municipalities. Cuba City, Shullsburg. Benton, and 
Hazel Green, from an Illinois corporation: title to the 
electric energy passes to Wisconsin Power and Light 
Company at the Illinois-Wisconsin state line. * * * 

The contracts here in question involve the sale by PFis- 
covsin- Power and Light Company of electric energy so 
purchased by it to each of the four municipalities above 
named * * *. [Emphasis supplied.] 

Twice elsewhere in the same document, the Company made 
similar statements 'R. 1142, 1145): 

W hen In i i*rstate. and later Wisconsin Power and 
Light Company , received electricity from the Illinois 
Company across the state line, and thereafter sold the 
same to its citizens or to its municipalities, the State of 
Wisconsin had the right * * * (etc.) [Emphasis 

supplied.] 

The sale by Wisconsin Power and Light Company of 
electricity supplied to it in part by the out-of-state 
company to the four small municipalities named, clearly 
is a matter * * * (etc.). 
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Furthermore, the Company went on to request the Commis¬ 
sion to make findings to the same effect (R. 1150-1151): 

2. Wisconsin Power and Light Company acquired 
the facilities formerly owned by the State [Interstate] 
of Wisconsin located in the Counties of Grant and 
LaFayette, and since July 1. 1950. has operated said 
facilities so acquired. 

3. That Wisconsin Power and Light Company has, 
since July 1. 1950. purchased energy from Northwestern 
Illinois Gas & Electric Company, which energy is used 
in part to supply customers formerly supplied by Inter¬ 
state of Wisconsin in said Counties of Grant and LaFay¬ 
ette, including the municipalities of Hazel Green, 
Benton. Shullsburg. and Cuba City. 

5. That Wisconsin Power and Light Company sup¬ 
plies electric energy at wholesale to said municipalities 
of Hazel Green. Benton. Shullsburg, and Cuba City; 
that said energy is supplied to each of said municipali¬ 
ties by means of 4-kv. lines after the energy received 
from Northwestern Illinois Gas & Electric Company is 
stepped down from 34.5 kv. to 4 kv. 

Thus the Company’s own arguments and requests for find¬ 
ings dispose of its claim that there was no evidence properly 
before the Commission of its continued operation of the fa¬ 
cilities of the Platteville Division in such a manner as to cause 
them to continue to be facilities subject to the Commission’s 
jurisdiction, just as they had been when owned and operated 
by Interstate of Wisconsin, making the Company a ‘‘public 
utility.” 28 Compare the cases where reviewing courts have 
held that a party may not urge as error the fact that a trial 
court has taken action which the party itself has requested. 
Missouri Pacific Ry. Co. v. Castle, 224 U. S. 541. 546: Mercelis 
v. Wilson, 235 U. S. 579; Grubstake Investment Association v. 
Southern Natural Gas Co., 20 F. 2d 1 (C. A. 5); Devine v. 
Zimmerman, 133 F. 2d S50 (C. A. 8). These Company repre¬ 
sentations that in April 1951 Illinois energy continued to be 
sold to all four of the municipalities, fully warranted the Com- 


** For such evidence see Ex. L-3 to the Application (R. 791). 




mission in denying a further hearing for the purpose of allow¬ 
ing the Company to prove the contrary, i. e., that three of the 
municipalities had been cut off from Illinois energy on July 12. 
1950. and that since that time and until August 1951, those 
municipalities had been supplied from Wisconsin sources. 1 * 

Furthermore we may point out that, wholly aside from the 
foregoing considerations, the allegation (R. 1263-1264; Co. Br, 
5, 50) that the Company had disconnected municipal cus¬ 
tomers from the Illinois source of energy “pursuant to a -pre¬ 
determined plan” [emphasis supplied] makes plain that the 
hearing held June S and 9. 1950. after its completed applica¬ 
tion for Commission authorization had been filed with the 
Commission (R. 704—SOS), had afforded the Company a rea¬ 
sonable opportunity to be heard on the effect of any such plan. 
For the Company could then have disclosed such plan in 
answer to the Commission’s order to show cause why it should 
not be required to file the rates to the four municipalities “if. 
when, and as the acquisition * * * is approved and au¬ 

thorized” (R. 1047, supra, p. 3). 

B. The Company Is Precluded From Urging This Objection Because Not 
Seasonably Urged Before the Commission 

The Company is precluded from objecting to the Commis¬ 
sion’s taking official notice of the consummation of the acquisi¬ 
tion of the Platteville Division properties because the Ex¬ 
aminer had officially noticed, in substance, the same thing in 
the portion of his Decision quoted in our Counterstatement of 
the Case, from which he concluded that the Company had con¬ 
tinued to use Illinois energy in supplying the four municipal¬ 
ities (supra, pp. 3-4. R. 1078-1079). The Company took no 
exception to that part of his Decision, its exception being di¬ 
rected only to the Examiner’s conclusion, that the Company 
is a “public utility,” which immediately follows (R. 1133). 

” Likewise this <’ourt is warranted in disregarding the Company’s other 
statement in its brief, conflicting with both of its previous statements, that 
as of the time of the Company’s report to the Commission of its acquisition 
of tbe Platteville Division, which report was filed July 31, 1950 (It. 1192), 
the Company’s “plan" was to supply the municipalities from Wisconsin 
sources “ax goon- ax it could arrange to do xo” (Co. Br. 48). [Emphasis 
supplied.] 
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(That exception was not urged on the present grounds but was 
merely consistent with its contentions, hereinbefore answered, 
that even though the energy sold to the municipalities was out- 
of-state energy, the transaction and operations were not sub¬ 
ject to Commission regulation. R. 1135-1149). 

The Act and the Commission’s rules are explicit that a party 
may not so reverse its position, holding back an objection until 
after a Commission decision has been rendered, and then ad¬ 
vance it in an effort to overthrow the decision. IS C. F. R. 
§ 1.31 (c); Section 313 (b) of the Act. 

Section 1.31 (c) of the Commission’s General Rules and Reg¬ 
ulations provides as follows (IS C. F. R. 1.31 (c)): 30 

(c) Failure to except results in waiver. Failure to 
file exceptions within the time allowed under this section 
shall constitute a waiver of all objections to the inter¬ 
mediate decision served. No matter not included in the 
exceptions filed as provided in this section may there¬ 
after be objected to before the Commission upon brief 
or oral argument, or in an application for Commission 
rehearing; and any matter not included in such ex¬ 
ceptions shall be deemed waived. Exceptions covering 
rulings admitting or excluding evidence not objected to 
at the time the rulings were made, will be unavailing. 

Section 313 (b) of the Act includes the following: 

No objection to the order of the Commission shall be 
considered by the court unless such objection shall have 
been urged before the Commission in the application for 
rehearing unless there is reasonable ground for failure 
so to do. 

It should be noted that there is no basic objection to allowing 
“notice” to be taken of a formal report to the same commission 
by the same party, particularly when the right of rebuttal has 
been waived. The Commission need not “make a fetish of 
sticking squarely within the four corners of the specific record 

* Under the above rule of the Commission it is plain that the Company's 
application for rehearing cannot be deemed a “timely request" for an op- 
portunity to rebut the facts judicially noticed, within the meaning of Section 
3.26 (d) of the Commission’s rules as argued by the Company (Co. Br. 

40-41, 
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in administration proceedings.” United States v. Pierce Auto 
Lines, 327 U. S. 515, 529, 530: Pittsburgh Plate Glass Co. v. 
,V. L. R. B., 313 U.S. 146. 

The Company’s failure to object to “notice” being taken by 
the Examiner of the Company’s continued use of Illinois energy 
in supplying the four municipalities also disposes of its further 
contention (Co. Br. 43-45) that it had sought and been denied 
opportunity by oral argument to rebut and explain the facts 
“noticed” by the Commission. For the only oral argument 
which it sought was by its motion in connection with its ex¬ 
ceptions to the Examiner’s Decision (R. 1154), i. e., in support 
of the “noticed” fact that the Company continued to use Illi¬ 
nois energy in the sales to the municipalities. Furthermore, 
that motion was denied a month before the Commission’s Opin¬ 
ion was issued (supra, p. 5). and. of course, even longer before 
the allegations in the application for rehearing upon which the 
Company now claims it should have been heard orally! 


CONCLUSION 

For the foregoing reasons the Commission's order should be 
affirmed. 

Respectfully submitted. 
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No. 11224 


STATE OF WISCONSIN AND 

PUBLIC SERVICE COMMISSION OF WISCONSIN, 

Petitioners, 


vs. 


FEDERAL POWER COMMISSION, 

Respondent. 


REPLY BRIEF FOR PETITIONERS 


SUMMARY OF ARGUMENT 

Respondent assumes, page 9 and following of its brief, 
that all sales of electric energy at wholesale in interstate 
commerce, irrespective of any other considerations, are 
subject to its jurisdiction under Part II of the Federal 
Power Act. Act of August 26, 1935, Ch. 687, 49 Stat. 838, 
U. S. C. Title 16, Sec. 791a, et seq. This is not a valid as¬ 
sumption. Not all such sales fall within the coverage of 
Part II of the Act. The question in this case is whether 
the particular sales to the four municipalities involved here 
fall within the doctrine of Public Utilities Commission v. 
Attleboro S. & E. Co., 273 U. S. 83 (1927), and in deter- 
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mining that question the court must apply the Cooley test 
(Cooley v. Port Wardens, 12 How. (U. S.) 299 (1851)), 
and determine whether they affect the national interest or 
are essentially local in character. 

Cases construing the Natural Gas Act (Act of June 21, 
1938, Ch. 556, 52 Stat. 821, U. S. C. Title 15, Sec. 717-717w) 
are not in point in construing Part II of the Federal Power 
Act. Each has a different background and legislative his¬ 
tory. The language of the two acts differs in important 
particulars. 

The question whether the State of Wisconsin's regu¬ 
lation of the rates for sales of electric energy to the four 
municipalities for resale deprives the Federal Power Com¬ 
mission of jurisdiction to regulate rates for such sales de¬ 
pends on whether Wisconsin could and can constitutionally 
regulate such rates. Respondent's basic answer to our con¬ 
tentions on this subject rests upon the assumption that 
the State of Wisconsin could not and cannot constitution¬ 
ally regulate such matters, the correctness of which as¬ 
sumption we deny. 

Long continued regulation by Wisconsin starting in 
1910 over such rates without attack is of significance be¬ 
cause it shows a general acceptance that Wisconsin could 
constitutionally regulate such transactions. 

In taking the position that such Wisconsin regulation 
ousts Federal Power Commission jurisdiction over the iden¬ 
tical subject matter, we not only rely upon the last clause 
of Section 201 (a) (Act of August 26, 1935, Ch. 687, 49 Stat. 
847, U. S. C. Title 16. sec. 824(a)), but also upon legislative 
history of Part II of the Federal Power Act to show that 
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Congress never intended to give that Commission juris¬ 
diction over matters which are subject to or are being 
regulated by the States. Such intent is controlling and 
must be given effect. The intent of the statute constitutes 
the law. 

The construction of that part of Section 201(b) (Act 
of August 26, 1935, Ch. 687, 49 Stat. 847, U. S. C. Title 16, 
sec. 824(b)) excluding Federal Power Commission juris¬ 
diction over “facilities used in local distribution” urged by 
respondent w T ould render this provision unnecessary and 
a nullity, contrary to the general rule of statutory con¬ 
struction that Congress is presumed not to do a useless 
act in incorporating language in a statute and that in con¬ 
struing statutes effect must be given to all parts thereof 
if possible, and also contrary to the statement of the Su¬ 
preme Court in Connecticut Light & Power Company v. 
Federal Power Commission, 324 U. S. 515, that such pro¬ 
vision was one the Commission must observe and the 
courts must enforce. 

Other contentions of respondent concerning our posi¬ 
tion regarding the portion of Section 201 (b) limiting Fed¬ 
eral Power Commission jurisdiction over “facilities used in 
local distribution” answered at pages 20 to 23, post. 

Respondent concedes that literal application of the 
statutory language confirms our position that sales of elec¬ 
tric energy to the four municipalities involved are not sales 
of electric energy at wholesale as defined in Section 201(d) 
(Act of August 26, 1935, Ch. 687, 49 Stat. 847, U. S. C. Title 
16, sec. 824(d)), but urges that the literal language be 
disregarded. The statutory language is plain and un¬ 
ambiguous and is not subject to construction. It is the duty 
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of the courts to apply the statute according to its terms and 
they cannot enlarge the statute to include what may have 
been omitted by inadvertence. To follow the language 
would not fail to give substantial effect to Sections 306 and 
313(a) of the Act. Act of August 26, 1935, Ch. 687, 49 Stat. 
856, 860, U. S. C. Title 16, secs. 825e and 8251(b)). 


ARGUMENT 

I. 

REPLY TO PART I OF ARGUMENT IN RESPOND¬ 
ENT'S BRIEF. 

(A) Respondent Commission bases its principal 
argument in this case upon the erroneous as¬ 
sumption that all sales of electric energy at 
wholesale in interstate commerce are subject 
to its jurisdiction. 

The argument commencing at page 9 of respondent’s 
brief is based upon the assumption that all sales of electric 
energy at wholesale in interstate commerce, irrespective 
of any other considerations, are subject to its jurisdiction 
under Part II of the Federal Power Act. (Act of August 26, 
1935, Ch. 687, 49 Stat. 838, U. S. C. Title 16, sec. 791a, et seq.) 

We deny the validity of such assumption. We assert 
first that the sales at wholesale of electric energy in inter¬ 
state commerce intended to be brought within the cover¬ 
age of Part II of the Federal Power Act, supra , were the 
sales falling fairly within the class of transactions which 
the Commerce Clause puts beyond the constitutional pow¬ 
ers of the State even in the absence of Congressional action 
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preempting the field under the case of Public Utilities Com¬ 
mission v. Attleboro S. & E. Co., 273 U. S. 83 (1927). Sec¬ 
ond, the particular wholesale sales to the four municipali¬ 
ties here do not fall fairly within such class of transactions 
beyond the power of the States to regulate. Third, the 
language of Part II of the Federal Power Act, supra, on its 
face shows it is not intended to apply to all sales at whole¬ 
sale of electric energy in interstate commerce. Fourth, if 
the erroneous premise that all sales of electric energy at 
wholesale in interstate commerce are subject to Federal 
Power Commission jurisdiction is adopted, then it follows 
that the Supreme Court decided the case of Connecticut 
Light & Power Co. v. Federal Power Commission, 324 U. S. 
515 (1945), wrongly. In that case the company, among other 
things, supplied “substantially all the power used by local 
companies which serve communities of Connecticut having 
a population of 130,000.” 324 U. S. 515, 521. Thus said com¬ 
pany sold electric energy generated outside the State to local 
companies which in turn served ultimate consumers. These 
were sales at wholesale of electric energy in interstate com¬ 
merce. If, as contended by respondent here, all such sales 
fall within the scope of Part II of the Federal Power Act 
(Act of August 26, 1935, Ch. 687, 49 Stat. 838, U. S. C. Title 
16, sec. 791a, et seq.), then the court would have had to 
affirm the judgment of this court sustaining the order of the 
Federal Power Commission under review. Instead, the 
Supreme Court reversed the judgment of this court holding 
that the portion of Section 201 (b) (Act of August 26, 1935, 
Ch. 687, 49 Stat. 847, U. S. C. Title 16, sec. 824(b)) which 
states the Federal Power Commission shall not have juris¬ 
diction over “facilities used in local distribution” and re¬ 
manding the case with directions for the Commission to 
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determine whether the particular facilities involved were or 
were not such facilities. This certainly confirms our position 
that not all sales at wholesale of electric energy in interstate 
commerce, without any other considerations, fall within the 
coverage of Part II of the Federal Power Act, supra. 


( B ) In enacting Part II oj the Federal Power Act 
Congress intended only that it apply to cases 
jailing fairly within Attleboro and preceding 
cases. 

At page 13 and following of respondent's brief consider¬ 
able material appears under the heading “The Legislative 
History of the Act." We submit that the various references 
in the material there quoted to “wholesale sales,” “sales 
at wholesale,” “wholesale rates,” et cetera, must be under¬ 
stood to refer to wholesale sales such as were held beyond 
the constitutional pow T er of the States in Public Utilities 
Commission v. Attleboro S. & E. Co., 273 U. S. 83 (1927), 
and prior cases, and not to all sales at wholesale. Thus, at 
page 15 of respondent’s brief Mr. De Vane is quoted as 
stating, “we are writing the Supreme Court decision [Attle¬ 
boro Case] in this bill.” In Jersey Central Co. v. Federal 
Power Commission, 319 U. S. 61 (1943), in referring to 
Section 201(a) and (b), the court stated page 70: 

“* * * Subsections (a) and (b) show the intent to regu¬ 
late such transactions as are beyond state power under 
the Attleboro case, supra. * * *” 
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In Connecticut Light & Power Co. v. Federal Power 
Commission, 324 U. S. 515, the court said page 524: 

“* * * We held that the ‘primary purpose 7 of the 1935 
amendments to the power Act was to give the Power 
Commission control of sales of energy across state lines 
which had been held to be bevond the control of the 
state of export in Public Utilities Commission v. Attle¬ 
boro Steam & Electric Co., 273 U. S. 83, 71 L. ed. 549, 
47 S. Ct. 294. * * *” 

(C) Question here is whether particular sales jail 
within doctrine of Attleboro and preceding 
cases. In determining that question consider¬ 
ation must be given to whether they are es¬ 
sentially local or national in character. 

Thus the legislative history as interpreted by the 
Supreme Court shows that Congress was intending to give 
the Federal Power Commission jurisdiction over sales of 
electric energy at wholesale in interstate commerce held 
beyond the constitutional powers of the states in the Attle¬ 
boro Case. (273 U. S. 83). This in effect writes the consti¬ 
tutional test in the Act and in applying it in each individual 
situation such as here it becomes necessary to determine 
whether the particular transactions involved are or are not 
beyond the constitutional power of the State. We submit 
this cannot be approached on the basis suggested by re¬ 
spondent, namely, that all sales of electric energy in inter¬ 
state commerce are beyond the constitutional powers of 
the States. Such an approach on the basis of an inflexible 
rigid formula (which, as is pointed out in petitioners’ briefs 
here and later in this reply brief, if applied to all such sales, 
will extend federal jurisdiction far beyond reason) is not 
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sound in the light of that adopted by the Supreme Court 
in cases involving this constitutional question. Thus in the 
Attleboro Case (273 U. S. 83) itself the court applied the 
Cooley test ( Cooley v. Port Wardens , 12 How. (U. S.) 299 
(1851)), i. e., whether the particular business there in¬ 
volved is essentially local or national in character (273 U. S. 
83, 90) and concluded that the particular sales there in¬ 
volved affected the national interest. 

The Supreme Court has recognized that each case 
must depend upon its own facts and not be decided on the 
basis of any mechanical test. In United States v. South- 
Eastern Underwriters Assn., 322 U. S. 533 (1943), the opin¬ 
ion of the court written by Mr. Justice Black states pages 
548-9: 


“* * * And there is a wide range of business and other 
activities which, though subject to federal regulation, 
are so intimately related to local welfare that, in the 
absence of Congressional action, they may be regulated 
or taxed by the states. In marking out these activities 
the primary test applied by the Court is not the me¬ 
chanical one of whether the particular activity affected 
by the state regulation is part of interstate commerce, 
but rather whether, in each case, the competing de¬ 
mands of the state and national interests involved can 
be accommodated. * * *** (emphasis ours) 

Page 550: 

“The precise boundary between national and state power 
over commerce has never yet been, and doubtless never 
can be. delineated by a single abstract definition. * * *” 

Yet, if it is to be said that all sales of electric energy 
at wholesale in interstate commerce, without any other 
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considerations, as urged by respondent, are within the scope 
of the Attleboro Case, (273 U. S. 83), the effect is to apply 
a single abstract definition and mechanical test contrary 
to what the court above indicated is proper. 

If it is said that the State of Wisconsin cannot consti¬ 
tutionally regulate any wholesale sale of electric energy 
in interstate commerce and there can be no inquiry into the 
facts in each case to determine if the transactions there 
involved do or do not affect the national interest as re¬ 
quired by the Cooley formula (as respondent claims), then 
we would have some very absurd results. For example, 
by way of argument, in Wisconsin we have three public 
utilities, the West Dunkirk Electric Company serving 35 
customers, the Fennimore Prairie Light and Power Com¬ 
pany serving 14 customers, and Oliver Municipal Electric 
Utility serving 62 customers. Assume Wisconsin Power 
& Light were to sell one or all of these companies electric 
energy generated outside of Wisconsin at wholesale. Could 
it possibly be said that the Commerce Clause of its own 
force prevents the State of Wisconsin from regulating such 
sales because they are “sales at wholesale?” How can it 
possibly be said that such sales are essentially national in 
character and affect the national interest? If it is held that 
such sales are beyond the constitutional power of the 
States, Federal jurisdiction is certainly extended to a multi¬ 
tude of transactions never before contemplated. So far as 
jurisdiction of Federal Power Commission is concerned, it 
would be far beyond that stated by Commissioner Seavey 
that the proposed amendments would limit federal action 
to subjects that can effectively be handled only on a national 
scale. Page 384, Hearings on H. R. 5422—74th Congress. 
Note also what was said in Connecticut Light & Power 
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Company v. Federal Power Commission, 324 U. S. 515, 
where in discussing the jurisdictional limitation in Section 
201 (b) the court said page 530: 

“* * * Congress may think complete centralization of 
control of the electric industry likely to overtax ad¬ 
ministrative capacity of a Federal commission. * * *” 

That certainly will be true if the Federal Power Commis¬ 
sion is to have jurisdiction in all such cases which would 
follow from the contentions it makes in this case. 

Further, if respondent's contention that Part II of the 
Act (Act of August 26, 1935, Ch. 687, 49 Stat. 838. U. S. C. 
Title 16, sec. 791a, et seq.) applies to all sales of electric 
energy for resale prevails, the effect will be to draw the 
line between state and federal regulation on this basis 
alone. This would require a view of the jurisdictional 
limitation over facilities used in local distribution directly 
contrary to what the Supreme Court said in Connecticut 
Light & Power Company v. Federal Power Commission , 
324 U. S. 515, 530, that this was the provision by which 
Congress was trying to reconcile the claims of federal and 
local authorities to apportion federal and state jurisdiction 
over the industry, and on page 529, one that the Com¬ 
mission must observe and the courts must enforce. But if 
respondent’s contentions prevail, the effect will be to sub¬ 
stitute an entirely different test for this purpose and to 
ignore that specified by Congress. 
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(D) The language of Part II of the Federal Power 
Act on its face shows it is not intended to 
apply to all sales of electric energy at whole¬ 
sale. 

The foregoing proposition is also one which is material 
in discussing the respondent’s contentions as to the pro¬ 
vision excluding Federal Power Commission jurisdiction 
over “facilities used in local distribution” in Section 201(b) 
(Act of August 26, 1935, Ch. 687, 49 Stat. 847, U. S. C. Title 
16, sec. 824(b)), and is discussed in our reply to respond¬ 
ent’s contention on that point starting page 17, post, to 
which we respectfully refer the reader. 


(E) Cases construing Natural Gas Act are not in 
point in construing Part II of the Federal 
Power Act. 

At pages 16 and following of respondent’s brief refer¬ 
ence is made to certain cases construing the Natural Gas 
Act. We submit such cases are not in point. The Natural 
Gas Act (Act of June 21, 1938, Ch. 556, 52 Stat. 827, U. S. C. 
Title 15, sec. 717-717w) and Part II of the Federal Power 
Act (Act of August 26, 1935, Ch. 687, 49 Stat. 838, U. S. C. 
Title 16, sec. 791a, et seq.) has a different background and 
legislative history, and what is more important the lan¬ 
guage of the two Acts is different in important particulars. 
At page 10 of respondent’s brief it is said: 

“Before referring to the cases, many of which involve 
natural gas, we may point out that the jurisdictional 
bases of the Natural Gas Act are substantially parallel 
to those of Part II of the Federal Power Act, insofar 
as relevant here. * * *” 
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We deny the correctness of the foregoing. A “natural 
gas company" is defined by Section 2(6) of the Act (Act of 
June 21, 1938, Ch. 556, 52 Stat. 821, U. S. C. Title 15, sec. 
717a (6)) as follows: 

“(6) ‘Natural-gas company' means a person engaged in 
the transportation of natural gas in interstate com¬ 
merce, or the sale in interstate commerce of such gas 
for resale." 

Compare the definition of “public utility" in Section 
201 (e) (Act of August 26, 1935, Ch. 687, 49 Stat. 847, U. S. C. 
Title 16, sec. 824(e)) of the Federal Power Act, which 
reads as follows: 

"(e) The term ‘public utility' when used in this Part 
or in the Part next following means any person who 
owns or operates facilities subject to the jurisdiction 
of the Commission under this Part." 

Jurisdictional requirements contained in Section 1(b) 
(Act of June 21, 1938. Ch. 556, 52 Stat. 821, U. S. C. Title 15, 
sec. 717(b)) of the Natural Gas Act are: 

“(b) The provisions of this act shall apply to the trans¬ 
portation of natural gas in interstate commerce, to the 
i sale in interstate commerce of natural gas for resale 
for ultimate public consumption for domestic, commer¬ 
cial. industrial, or any other use, and to natural-gas 
companies engaged in such transportation or sale, but 
j shall not apply to any other transportation or sale of 
natural gas or to the local distribution of natural gas 
or to the facilities used for such distribution or to the 
production or gathering of natural gas.” 
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Compare the foregoing with Section 201(a) and (b) 
(Act of August 26, 1935, Ch. 687, 49 Stat. 847, U. S. C. Title 
16, sec. 824(a) and (b)) of the Federal Power Act, which 
read as follows: 

“ (a) It is hereby declared that the business of trans¬ 
mitting and selling electric energy for ultimate distri¬ 
bution to the public is affected with a public interest, 
and that Federal regulation of matters relating to 
generation to the extent provided in this Part and the 
Part next following and of that part of such business 
which consists of the transmission of electric energy in 
interstate commerce and the sale of such energy at 
wholesale in interstate commerce is necessary in the 
public interest, such Federal regulation, however, to 
extend only to those matters which are not subject to 
regulation by the States. 

“(b) The provisions of this Part shall apply to the 
transmission of electric energy in interstate commerce 
and to the sale of electric energy at wholesale in inter¬ 
state commerce, but shall not apply to any other sale 
of electric energy or deprive a State or State commis¬ 
sion of its lawful authority now exercise over the ex¬ 
portation of hydroelectric energy which is transmitted 
across a State line. The Commission shall have juris¬ 
diction over all facilities for such transmission or sale of 
electric energy, but shall not have jurisdiction, except 
as specifically provided in this Part and the Part next 
following, over facilities used for the generation of 
electric energy or over facilities used in local distribu¬ 
tion or only for the transmission of electric energy in 
intrastate commerce, or over facilities for the trans¬ 
mission of electric energy consumed wholly by the 
transmitter.'’ 
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II. 

REPLY TO PART II OF ARGUMENT IN RESPOND¬ 
ENT'S BRIEF CONCERNING WISCONSIN 
REGULATION. 

(A) Question as to whether Wisconsin regulation 
deprives Federal Power Commission of juris¬ 
diction depends on whether Wisconsin can 
constitutionally regulate particular sales at 
wholesale here involved. 

The answer that respondent gives at page 20 and fol¬ 
lowing of its brief to our contention, that long standing 
and continued regulation by the State of Wisconsin over 
the rates for sales of electric energy to the four munici¬ 
palities in question, precludes Federal Power Commission 
jurisdiction, is that Wisconsin could not constitutionally 
regulate the rates for such sales. This we deny. Our argu¬ 
ment and reasons appear at page 29 and following of our 
main brief and pages 4 to 10. ante, this brief and we will not 
repeat what is there said. If we are correct in our position 
that Wisconsin could and can constitutionally regulate the 
rates for these sales, the foundation upon which respond¬ 
ent’s answer is based disappears. 

Likewise, the case of Hartjord E. L. Co. v. Federal 
Power Commission, 131 F. 2d 953 (C.A. 2), cited at pages 
21-2 of respondent’s brief, proceeds on the theory that 
the wholesale sales there involved were on constitutional 
grounds beyond State regulation. Again, if Wisconsin can 
constitutionally regulate the particular sales here involved, 
as we assert it can. the premise on w’hich the court based 
its decision in that case will not exist here. 
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Further, the luster of the cited case is considerably 
dimmed because of its erroneous construction of the part of 
Section 201(b) (Act of August 26, 1935, Ch. 687, 49 Stat. 
847, U. S. C. Title 16, sec. 824(b)) exempting Federal 
Power Commission jurisdiction over facilities used in local 
distribution, which construction was later criticized and 
repudiated by the Supreme Court in Connecticut Light & 
Power Company v. Federal Power Commission, 324 U. S. 
515, 528. 


(B) Continued Wisconsin regulation commencing 
forty years ago is of utmost significance. 

Respondent (page 20 and following of its brief ) char¬ 
acterizes forty years of Wisconsin regulation as without 
significance, apparently because there was no litigation 
concerning it. Contrary to respondent’s claim, we submit 
the fact of long continued regulation starting in 1910 with¬ 
out attack is of importance in showing a general acceptance 
that Wisconsin could constitutionally regulate these trans¬ 
actions. In United States v. South-Eastern Underwriters 
Assn., 322 U. S. 533, (1943) the court said page 548: 

“* * * And the fact that particular phases of an inter¬ 
state business or activity have long been regulated or 
taxed by states has been recognized as a strong reason 
why, in the continued absence of conflicting Congres¬ 
sional action, the state regulatory and tax laws should 
be declared valid.” 

The respondent mentions (page 21 of its brief) the 
instance where an order was entered concerning rates for 
a sale of electric energy by Interstate of Wisconsin to Lena 
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Light and Power Company. This is a situation within the 
doctrine of the Attleboro Case (273 U. S. 83). However, 
the order was entered on November 8, 1920, several years 
prior to the decision in the Attleboro Case (273 U. S. 83) 
in 1927. A mistake under such circumstances is certainly 
not important so far as this case is concerned. 

So far as another reference rate to filings appearing at 
page 21 of respondent's brief is concerned, we assume what 
respondent refers to is a letter of December 2, 1918 to the 
Railroad Commission of Wisconsin which mentions inter 
alia that they have dropped from the file contract rates for 
sales to certain customers in Illinois as they apply only in 
Illinois and were filed with the Illinois Public Service 
Commission. This was not a “filing" as assumed by re¬ 
spondent. Rather, what happened no doubt was that docu¬ 
ments had been filed for sales to customers in Wisconsin, 
which documents contained reference to the Illinois sales 
and which were simply regarded as surplusage. 


(C) Petitioners, in urging Wisconsin regulation 
excludes Federal Power Commission juris¬ 
diction, erroneously assumes that we rely 
solely upon the last clause of Section 201(a). 

The last paragraph on page 22 of respondent’s brief 
shows that respondent assumes that we rely solely upon 
the last clause of Section 201(a) (Act of August 26, 1935, 
Ch. 687, 49 Stat. 847, U. S. C. Title 16, sec. 824(a)) in 
urging that long standing and continued regulation over 
rates for sale of electric energy to the four municipalities 
in question precludes Federal Power Commission juris¬ 
diction over the identical rates. This is an erroneous as- 
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sumption. Reference to page 29 and following of our brief 
will show that we also rely on another proposition, namely, 
that the legislative history shows without doubt that Con¬ 
gress, in enacting Part II of the Federal Power Act (Act 
of August 26, 1935, Ch. 687, 49 Stat. 838, U. S. C. Title 16, 
sec. 791a, et seq.) never intended to give the Federal Power 
Commission jurisdiction over matters which are subject to 
or are being regulated by the States. That in construing 
statutes the legislative intent must be first ascertained and 
when done so is controlling and must be given effect. The 
intent of the statute constitutes the law. 

III. 

REPLY TO PART III OF RESPONDENT'S BRIEF 
CONCERNING THE PORTION OF SECTION 
201(b) EXCEPTING JURISDICTION OVER 
FACILITIES USED IN LOCAL DISTRIBUTION. 

(A) The construction urged by respondent mould 
render this provision unnecessary and a 
nullity. 

At page 23 of respondent’s brief it is said: 

“* * * ‘Facilities used in local distribution' in Section 
201(b) must be interpreted as meaning, at most, facili¬ 
ties insofar as used for transactions not intended to be 
regulated by Congress, and as not meaning those used 
for the wholesale transactions intended to be regulated. 

4c 4c 4c *7 


If, as claimed by respondent, said portion of Section 
201 (b) (Act of August 26,1935, Ch. 687, 49 Stat. 847, U. S. C. 
Title 16, sec. 824(b) must be interpreted as meaning or 





applying to facilities used for transactions not intended to 
be regulated by Congress, what is the purpose of putting 
the restriction in the statute? Why say the Federal Power 
Commission shall not have jurisdiction over a transaction 
which Congress did not intend it to regulate? There would 
be no need to include such a provision in such case. Re¬ 
spondent’s construction would obviously render this juris¬ 
dictional limitation in Section 201(b), supra, a nullity. This 
would be not only contrary to the general rules of statutory 
construction that Congress is presumed not to do a useless 
act in incorporating language in a statute and also that in 
construing statutes effect must be given to all parts thereof 
if possible, (50 Am. Jur. (Statutes) (1944) Secs. 357, 358) 
but also to the decision of the Supreme Court in Connecticut 
Light & Power Co. v. Federal Power Commission, 324 U. S. 
515. The court in that case, referring to this portion of Sec¬ 
tion 201 (b), said page 529: 

i “* * * So read its terms seem plainly to state circum¬ 
stances under which the Commission shall not have 
jursidiction. As such it is the provision which loomed 
importantly in the minds and speech of its sponsors, 
perhaps was necessary to get the bill passed, and is one 
which the Commission must observe and the courts 
must enforce.” 

Page 531: 

“* * * Congress by these terms plainly was trying to 
reconcile the claims of Federal and of local authorities 
and to apportion Federal and state jurisdiction over the 
industry. To define the scope of state controls. Congress 
employed terms of limitation perhaps less scientific, 
less precise, less definite than the terms of the grant of 
Federal power. The expression ‘facilities used in local 
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distribution’ is one of relative generality. But as used 
in this Act it is not a meaningless generality in the light 
of our history and the structure of our government. We 
hold the phrase to be a limitation on jurisdiction and a 
legal standard that must be given effect in this case in 
addition to the technological transmission test.” 

Respondent’s further contention that the jurisdictional 
limitation should not apply to wholesale sales of electric 
energy in interstate commerce would also render said juris¬ 
dictional limitation a nullity. The reason is that the Act 
by specific language applies only to sales of electric energy 
at wholesale in interstate commerce. Section 201(b) (Act 
of August 26, 1935, Ch. 687, 49 Stat. 847, U. S. C. Title 16, 
sec. 824(b)) reads in part: 

“(b) The provisions of this Part shall apply to the trans¬ 
mission of electric energy in interstate commerce and 
to the sale of electric energy at wholesale in interstate 
commerce, but shall not apply to any other sale of elec¬ 
tric energy * * *. The Commission * * * shall not 
have jurisdiction * * * over facilities used for the gen¬ 
eration of electric energy or over facilities used in local 
distribution * * *” (emphasis ours) 

Again, what would be the purpose of the jurisdictional 
limitation if it is not to be applied in case of sales of electric 
energy at wholesale in interstate commerce, since the Act 
by its very terms would not apply to any other sale? 
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(B) Our contention that the respondent does not 
have jurisdiction because the facilities in¬ 
volved are used in local distribution does not 
beg the question. 

Respondent states (page 23 of its brief) the contention 
made by us that respondent does not have jurisdiction 
because the facilities involved are used in local distribution 
“begs the question.” Respondent says our contention as¬ 
sumes a definition of local distribution to fit the facilities 
and then argues the sales are exempt because made by 
means of said facilities. All this we deny. We assume no 
definition. We rely on the facts concerning the facilities 
as they exist, and at page 21 and following of our brief, 
point out such facts and the reasons in support of our con¬ 
tention. 

Respondent further argues (page 24 of its brief) that 
metering facilities installed at the point of delivery to each 
of the four municipalities are used exclusively for sales at 
wholesale and that because there are no similar meters on 
circuits entering Platteville, where the company makes 
retail sales to ultimate consumers, the metering facilities 
are facilities subject to its jurisdiction. This contention can 
be based only on the assumption that facilities used for 
making sales at wholesale cannot be facilities used in local 
distribution. We submit such an assumption has no valid¬ 
ity. W’hen electric energy is delivered to each of the four 
municipalities it is as much a distribution of such energy 
to it as it is in the case where such energy is delivered 
to the industrial customers who are retail customers, and 
a meter used to measure the amount of energy delivered 
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plays an identical part in the function of distribution in both 
types of cases. 


(C) Facilities used in local distribution do not in¬ 
clude only the facilities in a particular com¬ 
munity. Case of Federal Power Commission 
v. East Ohio Gas Co., 338 U. S. 464, is not in 
point. 

Respondent argues (page 24) that facilities used in 
local distribution include only the facilities in a particular 
community, citing Federal Power Commission v. East Ohio 
Gas Co., 338 U. S. 464, 469. That case construed the Natural 
Gas Act and, as already pointed out (pages 11 to 13, ante). 
because of different legislative history and background and 
different language is not in point. We submit such a re¬ 
stricted definition of the designation “facilities used in local 
distribution” in Section 201(b) (Act of August26, 1935, Ch. 
687, 49 Stat. 847, U. S. C. Title 16, sec. 824 (b)) of the Fed¬ 
eral Power Act cannot be accepted in view of Connecticut 
Light & Power Company v. Federal Power Commission , 324 
U. S. 515. We again emphasize that Mr. Justice Jackson, the 
author of the opinion in the latter case, indicates its scope 
in his dissent in the case of Federal Power Commission v. 
East Ohio Gas Co., supra, by stating that in Connecticut 
Light & Power Company v. Federal Power Commission, 
supra, it was held even the transmission lines of a state¬ 
wide system supplying electric power to consumers in 
over a hundred communities are facilities used in local 
distribution. See page 25 of our brief. Who is better quali¬ 
fied to interpret the conclusion in a case than the Justice 
who wrote the opinion? 
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(D) The fact ihcn the over-all characteristics oj 
the company here are that oj a local and 
intrastate business is material. 

Respondent argues, page 24 of its brief, that it is im¬ 
material that a company's predominant business is local or 
intrastate. This is not correct. In Connecticut Light & 
Power Company v. Federal Power Commission, 324 U. S. 
515, 521, the Supreme Court made a point of the fact that 
the predominant characteristic of the company’s over-all 
operation is that of a local and intrastate service. At page 
531 reference is made to “local companies” Congress in¬ 
tended to leave to state control. If this was something that 
was immaterial, why did the Supreme Court make a point 
of it in the above case? 


(E) The reduction oj voltage argument. 

At page 24 of respondent's brief it is said reduction in 
voltage to that used in the local distributor’s system prior 
to delivery and sale “clearly does not exempt,” citing Illi¬ 
nois Natural Gas Co. v. Central Illinois P. S. Co., 314 U. S. 
498. That case is not one construing Part II of the Federal 
Power Act. The assertion by respondent is an attempt by 
respondent to return to a mechanical test to mark the point 
where local distribution begins, and is contrary to the con¬ 
struction given Section 201 (b) (Act of August 26, 1935, Ch. 
687, 49 Stat. 847, U. S. C. Title 16, sec. 824(b)) in Connecti¬ 
cut Light & Power Company v. Federal Power Commission , 
324 U. S. 515, 533-4. There the court said page 534: 

“* * * But a holding that distributing gas at low pres¬ 
sure to consumers is a local business is not a holding 
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that the process of reducing it from high to low pres¬ 
sure is not also part of such local business. In so far 
as the Commission found in these cases a rule of law 
which excluded from the business of local distribution, 
the process of reducing energy from high to low volt¬ 
age in subdividing it to serve ultimate consumers, the 
Commission has misread the decisions of this Court. 
No such rule of law has been laid down.” 


IV. 

REPLY TO PART IV OF ARGUMENT IN RE¬ 
SPONDENT’S BRIEF CONCERNING SALES TO 
MUNICIPALITIES AS BEING SALES AT 
WHOLESALE. 

Respondent concedes (page 25 of its brief) that the 
literal application of Sections 3(3), 3(4) and 3(7) of the 
Federal Power Act (Act of August 26, 1935, Ch. 687, 49 
Stat. 838, U. S. C. Title 16, sec. 796 (3), (4), (7)) confirms 
our position that the sales to the four municipalities here 
are not sales of electric energy at wholesale as defined in 
Section 201 (d) (Act of August 26, 1935. Ch. 687, 49 Stat. 
847, U. S. C. Title 16, sec. 824 (d)), but argue that such 
result comes about from an inintended quirk in draftsman¬ 
ship. In the argument there is considerable comment re¬ 
garding the legislative history of Sections 3(3), 3(4) and 
3(7) but no mention of Section 201(f) (Act of August 26, 
1935, Ch. 687, 49 Stat. 847, U. S. C. Title 16, sec. 824(f)) 
which says that: “No provision in this Part shall he applied 
to, or he deemed to include , * * * a State or any political 
subdivision of a state * * * unless such provision makes 
specific reference thereto.” (emphasis ours) 
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In any event, we submit that respondent is seeking to 
avoid the clear and unambiguous language of the various 
statutes involved. When, as here, the terms of a statute 
are plain and unambiguous, construction cannot be resorted 
to and it is the duty of the courts to apply the statute ac¬ 
cording to its terms. The court cannot enlarge the statute 
to include what may have been omitted by inadvertence. 
In Iselin v. United States, 270 U. S. 245 (1926), the court 
said page 250: 

“* * * The statute was evidently drawn with care. Its 
language is plain and unambiguous. What the govern¬ 
ment asks is not a construction of a statute, but, in 
effect, an enlargement of it by the court, so that what 
was omitted, presumably by inadvertence, may be in¬ 
cluded within its scope. To supply omissions transcends 
the judicial function. * * *” 

Respondent argues, page 28 of its brief, that to follow 
the language of the statute would fail to give substantial 
effect to Sections 306 and 313(a) of the Act (Act of August 
26, 1935, Ch. 687, 49 Stat. 856, 860, U. S. C. Title 16, Secs. 
825e and 8251(b)) since it reasons a municipality would 
file a complaint or be an “aggrieved party” only as a buyer 
of electric energy at wholesale. We note that Section 306, 
supra , includes in addition to a “municipality” also inter 
alia a “state Commission” and the same is true in Section 
313(a), supra. A “state Commission” is normally not a 
buyer of electric energy so it is apparent that the list of 
those included in the enumeration was not solely based, 
as respondent assumes, on the fact they are buyers of elec¬ 
tric energy. The inclusion of “municipality” in said sections 
logically refers to a municipality which has jurisdiction 
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to fix rates for sale of electric energy, which is a status 
granted to municipalities in some states analogous to the 
jurisdiction given a state Commission which is also men¬ 
tioned in Sections 306 and 313(a), supra. In Section 1.8 
of the Rules of Practice and Procedure it is recognized that: 

“Participation in a proceeding as an intervener may be 
initiated as follows: 

“(1) By the filing of a notice of intervention by a State 
Commission, including any regulatory body of the State 
or municipality having jurisdiction to regulate rates 
and charges jor the sale of electric energy * * * to con¬ 
sumers within the intervening State or municipality 
(emphasis ours) 


CONCLUSION 

We respectfully submit that the order of the Federal 
Power Commission under review should be reversed. 
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